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The Constitution as a Fire Insurance Policy 


By Clarence Manion 
Former Dean, Notre Dame Law School 
Biloxi, Miss., May 4, 1954 


It has been my observation that, first of all, the lawyer tries 
to teach his client, tries to explain the ins and outs of the pro- 
spective litigation to him; and then if the client is properly in- 
doctrinated, the lawyer moves on to the courtroom where he tries 
to teach the judge to believe as he has taught the client to be- 
lieve, and then eventually the judge goes into recession and 
comes forth with an opinion. 

Immediately it is picked up by the deans and the professors 
who use it as teaching material for the students in the law 
school, so-called case books. 

Then the circle is closed and the merry-go-round is complete 
and never-ending. 

So, the law profession is in all respects a teaching profession. 
The men in the schools have no monopoly on it at all, and it is 
about that very thing that I would like to speak to you in the 
presence of your wives for a few minutes presently. 

In the meantime, however, I am traveling under the remon- 
strance of the time and also in the cognizance of this magnificent 
program which your distinguished presidents have arranged for 
you here this week, extending on into infinity, apparently. 

I remember some years ago at Notre Dame very late one 
night at a banquet like this, it was about a quarter of one in the 
morning and the distinguished visiting dignitary was just get- 
ting warmed up into the meridian of his address. 

Knute Rockne leaned over to me and said, “Pat, I can excuse 
the public speaker who doesn’t look at his watch. The guy I want 
to kill is the fellow who doesn’t keep his eye on the calendar.” 

I know what day it is. I know you have hardly well begun 
the series of discourses, morning, noon and night, that are set 
up and scheduled for you, and I promise you will be glad to hear 
that I will complete this address on the day for which its deliv- 
ery was scheduled. That should give you all great comfort. 

But I am time-conscious, too, my friends, and this calls for 
a confession. I committed a grievous fault some months ago. 
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Should have known better; but even lawyers sometimes fall 
from grace. 

I went down in South Bend and purchased a large and, as it 
turned out, a thoroughly eccentric grandfather clock. I brought 
this thing home with the help of some neighbors; got it into the 
household, and found no enthusiasm for it on the inside at all, 
and that is an understatement if I ever made one. 

There was one exception, however. My then six-year-old son 
thought it was wonderful. This thing inspired him from the mo- 
ment he saw it, particularly when it began to strike. Wherever 
this young man happened to be at any point on the Manion com- 
pass, when this old clock began to sound off the hours of the day 
or night, he could be expected to come stand in front of it, trans- 
fixed, as though he expected it to waltz away or something when 
it was finished. I appreciated his enthusiasm. That grain of 
comfort was consoling. 

A few days after we brought this thing inside, rather early 
one morning — early for me, that is — the clock began to strike 
and, as might have been expected, it struck seven because it was 
seven o’clock. But then in its eccentricity, it went on striking. It 
struck eight, nine, ten, eleven, twelve, thirteen, fourteen, fif- 
teen. At that moment, Christopher rushed into the bedroom, 
“Mommy, Daddy, get up. It’s later than it has ever been around 
here.” 

Well, I sincerely hope that it won’t be later than it has ever 
been around here when this banquet adjourns at the conclusion 
of my speech; but quite literally, I want to take you lawyers and 
you ladies into my confidence. 

Honestly and earnestly, I tell you that it is later than it has 
ever been in the history of our country and it is critically late. 
It may be too late. 

I left Notre Dame a couple of years ago and since that time, 
not by any prearrangement, but just by force of gravitational 
circumstance, I suppose, I have been in every state of the Union, 
not once but many times, including Louisiana. 

I think I have faced up to every kind of an organization that 
exists: farmers, brewers, merchants, manufacturers, grain deal- 
ers, coal miners, school teachers, labor unions, and now lawyers. 

It is because I finally wind up talking to lawyers that I wish 
to unbosom myself in all candor and in professional confidence. 

My dear friends, we live in a country of tightly-organized 
and expertly-directed special interests. There has never been a 
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time in the history of the world when there was grouped to- 
gether in one country so many well-financed, well-oriented, 
and tightly-organized special interests of men and women, and 
all of these special interests know what they want. 


The farmers in Seattle knew what they wanted and they 
resolved in favor of it. The doctors in Chicago knew what they 
wanted and they resolved in favor of it. And so did the brewers 
at New Orleans and the manufacturers in Boston, and so all over 
the country. 

Now, I come to you tonight to tell you that in all of the 
United States I have not found any group of people united and 
organized with determination in the general interest of this 
country, and it is precisely because of lack of organization in 
the general interest of the United States that it is critically late 
in the history of the United States. 

I shouldn’t have to mention this to lawyers, but I know that 
I do. I am a lawyer, myself. I said we are a teaching profession. 
Well, we have laid down on the job. We have adjourned our edu- 
cational process and we have allowed a great vacuum of disin- 
terest and apathy and ignorance to be created in the United 
States of America. 

Occasionally, there are chilling reminders in the headlines 
in the news accounts. It has been a year ago now since you read 
about the government of Guatemala suddenly and peremptorily 
seizing 230,000 acres of land belonging to the United Fruit Com- 
pany. Two hundred thirty thousand acres of land is quite a gob 
of geography. 

Now, what did the United Fruit Company do about it? They 
didn’t do anything about it. There isn’t anything anybody can 
do about a seizure of that type in Guatemala or any other coun- 
try of the world except the United States. 

You lawyers think about due process of law; you think about 
remonstrances and reclamations. Well, those things happen to 
be peculiar to the United States of America. United Fruit Com- 
pany hadn’t done and couldn’t do anything about it in Guate- 
mala. 

We had a similar seizure in this country a few months after- 
ward. The then president of the United States seized the steel 
mills in what he undoubtedly believed was a justifying emer- 
gency. The case went to the court. Ultimately the Supreme Court 
of the United States quite casually decided that the president 
would have to give the property back because he had violated 
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something called the Constitution of the United States. 

Now, what is the Constitution of the United States? Who 
knows about it if lawyers do not? Who is to tell the people about 
it if lawyers do not? How much do the people of this country 
understand about it? Very little. 

The Constitution is the general interest of this country. The 
Constitution is the real business of the farmers, the merchants, 
the manufacturers, the doctors and the lawyers, if you please. 
If there wasn’t any Constitution in this country, there wouldn’t 
be a lawyer in this hall. There wouldn’t have been a farmer in 
Seattle or a doctor in Chicago. If there wasn’t a Constitution of 
the United States, there wouldn’t be any private business in this 
country. We would all be working for the state. 

The Constitution of this country is the difference between 
Guatemala and the United States. That is the measure of differ- 
ence between the iron curtain and the free world. And there isn’t 
any free world outside of the geographical limitations of your 
country. Please understand that. 

And the thing that makes our country free is not its geo- 
graphy, not its glorious history, not its traditions. The thing 
that makes the country free is the constitutional limitations that 
are placed upon the government of this country. Without those 
limitations, we would all be slaves. 

When I was in law school, we tried these legal clinics to give 
our students a rather professional proficiency. We found that 
students had more trouble with the facts than they had with the 
law. 

But you lawyers know that every judgment is preceded by a 
finding of fact and upon the finding of fact the judgment is 
made. 

We are now, my dear friends, attempting to make judgments 
in defiance or in disregard of the facts of American life. 

How did we happen to have a constitution? What is its 
genesis? 

Recently some Polish lawyer ran past the armed guards of 
his UN delegation into the freedom of New York City. Fortu- 
nately, he was able to break loose, because he had no wife or 
child in Poland who would be a hostage in such an event. This 
Polish lawyer has been telling us ever since as a preface to all 
of his radio and television interviews, “America,” he says, “is 
the last remaining hope of mankind.” 

Do we have to have an escapee from the Iron Curtain to tell 
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us that to underscore the fact of it? “The United States of Amer- 
ica is the last remaining hope of mankind.” 

Suppose the United States disappeared from the face of the 
earth tonight as Atlantus is supposed to have disappeared into 
the sea in the pre-Platonic days? 

Atlantus was a prosperous, healthy, scientific continent, too, 
but it disappeared from the face of the earth. 

Suppose we were washed into the sea this evening? You 
would say that would be pretty bad for us. It wouldn’t be half 
as bad for us, ladies and gentlemen, as it would be for the poor 
creatures who would survive on the face of the earth. 

If the United States of America disappeared tonight, the rest 
of mankind would immediately be subjected to a torture so ter- 
rible, so demoralizing that the people who survived it would 
envy us who didn’t survive it. 

That is what the United States means. As long as we exist 
as a free, independent, and prosperous people, communism can 
attain no permanent victory anywhere no earth. 

Let me repeat that. The fact of our existence gives the lie to 
the communist pretension that only in a state of slavery can men 
be fed and clothed and housed. That is the lie they sell to the mil- 
lions who buy it all around the world. 

Well, as long as people live in a free, prosperous, strong, and 
independent United States of America, the world can look and 
see in us the refutation of the communist claim. 

And so I tell you that we have a moral obligation, not only 
to our children, but to our brothers and sisters around the world, 
to keep the United States free and strong and independent. We 
need, in other words, to reinculcate in our minds and to reestab- 
lish in our vocabularies the word and the meaning of American 
patriotism. That word has dropped out of America’s lexicon. 

It needs to be revived, because American patriotism is the 
best hope of the world, just as America’s security and independ- 
ence are the best hope of the world. 

And yet, very many people today tell me in all parts of the 
country that they have despaired about the serviceability of the 
United States. They think we can help the world only by liqui- 
dating our solvency and separating ourselves from our sover- 
eignty. 

That is an unfortunate misconception. That is the result of 
the decline of patriotism which is the first sign of a deadly and 
devastating disease. 
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When the world looks at us in hope and envy tonight what 
do you think it sees? Our mills? Our factories? Our legal pro- 
fession? Our treasury? 


On the contrary. The United States of America to which the 
world looks hopefully and enviously is merely the incarnation of 
four basic facts, and here is where our education has fallen 
down, lawyers. I don’t mean education, merely on the campus. 
I mean the adult education that ought to be going on all the 
time. 


America, through our dereliction, and perhaps through our 
forgetfulness, has forgotten the four basic facts upon which the 
whole glory, grandeur, and future of this country logically 
swing. 

What are the four facts of American life? Well, it so happens 
that they were spoken with the first breath of the new life of 
the republic. There was a time when the United States was not 
the hope and the envy of the world at all. There was a time when 
the United States was a vacant lot and on to that space came a 
group of determined, patriotic men, men who were passionately 
devoted to liberty and independence. Lawyers were represented 
amongst those men in goodly numbers; and there on the vacant 
lot that was America in 1776, these men wrote a document called 
the Declaration of American Independence. 


As a matter of fact, “independence” was the last and least 
important thing declared in that document. They didn’t call it a 
“declaration of independence.” They called it a “declaration,” 
and they began that declaration with a ringing statement of 
truth, of fact. They called them self-evident truths, and there 
were just four of them. I tell you tonight that when those four 
basic facts are denied, doubted, or discounted, America will col- 
lapse, definitely, whether we are overrun militarily or not. This 
country and the whole legal profession and the constitution along 
with it is based upon the four basic facts postulated in the Dec- 
laration of Independence. 

“We hold this truth to be self-evident,” they say. No. 1, fact 
No. 1: “That all men are created.” There is a God, in other 
words. God is the No. 1 fact of American life. God exists; not 
as a matter of faith, if you please, but as a matter of fact. 

Now, that is a stipulation that goes into every lawsuit that 
is tried in this country, every right that is protected. The fact 
of God is stipulated in the Declaration of Independence. 
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No. 2. “We hold this truth to be self-evident,” they said. This 
is a fact: “That all men are created equal.” Note that precise 
expression, “created equal’; human equality. 

That is the most bedeviling phrase in anybody’s language 
tonight, lawyers. The Russians are selling a brand of human 
equality around the world and people are buying it by the mil- 
lions under the false pretense that everybody can be made equal 
to just anybody else. They like that idea. 


What is the fact about human equality? Here is the stipula- 
tion, here in the Declaration of Independence, it says that all 
men are created equal. All men are equal in God’s sight, in other 
words; and for that reason, they are equal before the law of 
the land, because if I have learned anything about the law of 
the land in my brush with it for many years, I have concluded 
that the law of this land, if it is any law at all, is merely a pro- 
jection of the law of God. Equality before God and equality be- 
fore the law, and beyond that inequality in every conceivable 
way. That is the stipulation of fact in the Declaration of Inde- 
pendence. 

Real human equality. When are we going to start selling it? 
When are we going to start debunking the false pretense of 
human equality that our socialistic and communistic friends 
seem to be selling with so much success around the world? All 
men are created equal. All men are unequal in every other way. 
You doubt that? Take a look at this audience. 

I see the greatest manifestation of human inequality here 
that you could find anywhere. We have a lovely group of ladies 
here, for instance, and they are all very beautiful, and most of 
the men are not. 

How do you account for that providential discrimination at 
the very outset? Oh, that is quite casual, superficial, but let’s 
get down to basic facts. 

Take a look at that finger print of yours, will you please. 
All of you know that that little finger print distinguishes you 
from every person who now lives or who has ever lived on the 
face of the earth. God Almighty has given you a little distin- 
guishing trade mark to set you apart from the billions. There is 
where your individuality, there is where your difference begins. 
But that isn’t the end of your difference. 

Suppose we get out of this auditorium tonight. Let’s skip 
over to the dark corner of Africa, so called, and draw up the 
whole, tortured, troubled, twisted apprehensive human race in a 
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single file, stretching all the way from the darkest corner of 
Africa right straight to the brightest corner of Biloxi. 

What do you see in that line? Take a look at them. The whites 
and the blacks and the browns; the talls, the short. You see 
similarities. 

Well, let’s call a professional witness, gentlemen. Let‘s call 
on old Joe Stalin. May the Lord torture his iniquitous soul this 
evening. Hell can spare old Joe a minute. Put him on the witness 
stand. No use to swear him. He will take the fifth amendment, 
of course. Anyhow, we can ask him for a casual, offhand opinion. 

“Joe, what do you see in that line?” 

“Well,” he says, “I see the bourgeoisie; I see the proletariat ; 
I see the kulaks; I see the peasants; I see the masses, the classes, 
the exploiters, the exploited.” 

You see, Joe goes on seeing things that God didn’t put there 
at all. In his class-conscious profession Joe seeks to collectivize 
the world, to congeal the human souls into hard knots clashing 
with each other; but the Founding Fathers looked at that line 
and they saw in there precisely what God put there: individual 
men and women, each of whom is different from every other one 
in that line. 


Some want to be farmers; some want to be doctors; some 
want to be merchants and brewers and machinists and molders 
and fabricators; a few politicians; some policemen, a couple of 
professors; not many, too much competition; but out of that 
great complex of differences, we are fed and clothed. Have you 
ever thought of that, my friends? That is providential. 


What a frustrated world this would be if everybody in it 
wanted to hang paper, for instance? Can you imagine a billion 
people running around trying to find a wall on which to hang the 
paper? You see, there wouldn’t be any builders in a world like 
that. It takes the contribution of every kind of talent. 

My point is simply this: The inequality of human nature is 
providentially designed; it is not accidental. It is a part of the 
natural law. 

The stipulation of this fact in the Declaration of Independ- 
ence has a significance that all of us have overlooked for years. 
Here is the refutation of the socialist, communist contention, and 
here is one of the cornerstones of the republic, and then you skip 
on to the other stipulation: human rights. 

They have been wrestling with an international covenant in 
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the UN ever since they got together. What rights men have, so 
on, and so forth. 

Well, the Founding Fathers disposed of that. Factually, for 
the record and for posterity, they said, “We hold this truth to 
be self-evident.” 


No. 3: That all men are endowed, not by the state or the con- 
stitution or the bill of rights. All men are endowed by their 
Creator with certain inalienable rights; by their Creator, by 
God. And amongst these is life and liberty. It is significant that 
life and liberty are spelled out. It is significant here that life is 
just as important as liberty, and liberty is just as improtant as 
life in this document. 

You recall an important time in American history when Pat- 
rick Henry said, “Give me liberty or give me death.” 

He was not being oratorical; he was being factual. He was 
speaking in the spirit of the Declaration of Independence. 

Liberty is important. You can’t sell liberty any more than 
you can sell your life. Liberty can’t be swapped for security or 
for anything else. It is a gift of God that needs to be preserved. 

And then finally the fourth fact, and here is where the law- 
yers come in; the fourth fact of life, the fact about government. 
They said here we hold this truth to be self-evident; that to 
secure these rights, to protect these gifts of God, governments 
are instituted among men, deriving their just powers from the 
consent of the governed. 

Government, in other words, is what? Government is man’s 
agent for the protection of God’s gifts. It says so here; it is part 
of the stipulation. And this is the fourth supporting cornerstone 
of the republic; and upon that foundation is the whole super- 
structure laid. 

Government, not a master, but a servant. 

Why is it a servant? Because we like it that way? It is a 
servant, logically and inexorably, from the fact of the matter. 
The fact of God puts government down into subordinated 
service. 

If it wasn’t for the fact of God, government would be God, 
without limitation, and that is why every tyranny that ever 
stalked the earth is Godless and materialistic. 

You think these are faithful and religious arguments. They 
are not. They are legal arguments. There isn’t any basis for the 
protection of human rights except the fact of God, the subordi- 
nation of government. 
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How are you going to keep government subordinated? How 
are you going to keep this monster in subjection? 

They knew it was a monster; they feared it. The Founding 
Fathers of this republic shook with fear at the thought and sight 
of government. 

Washington had a word for it. Washington said that gov- 
ernment is like fire, a dangerous servant, a fearful master. Gov- 
ernment was never more accurately described than that. 


I remember it well, because in the fifth grade I had to write 
it 500 times. I have forgotten what I did to earn the penance, 
but I will never forget what I wrote, and I wish my children had 
to write it 5,000 times: “Government, like fire, is a dangerous 
servant and a fearful master.” 


It is precisely like fire. The Founding Fathers knew it. They 
had seen the fire of government sweep back and forth across 
the human race for 6,000 years, burning the God-given rights of 
man to a crisp at least once in every generation. 

They resolved that it wouldn’t happen in America, and so 
they took this fire which they lighted in the Declaration of Inde- 
pendence, and they tied it down behind iron walls and barbed 
wire entanglements. They encased it; they disbursed it; they 
checked and balanced it. They took a little of the fire and put it 
in Louisiana. They took some more of the fire and distributed it 
through the towns and cities and parishes of the state. They 
took a little bit of the fire, a very little bit, and put it in a place 
called Washington, D. C.; and wherever they put the fire of gov- 
ernment, and you know it, they checked and balanced it between 
the legislative, the executive, and the judiciary. 

And why did they do all this? They did it to prevent the fire 
from concentrating, from coming together and making a de- 
structive conflagration. That is the rationale of the check and 
balance system. 

Now, my friends, in your mind’s eye, let’s assume every light 
in this auditorium went out and behind me here on the back- 
board you saw forty-nine fires lighted, one burning in Washing- 
ton, another burning in every one of the forty-eight states of 
the Union. 

And why is the fire distributed in that manner? For con- 
venience? No. For the preservation of freedom. 

Now, watch those fires congeal. Watch the fire that is in 
Louisiana and in Indiana and Kentucky move to Washington. 
And what do you see? Not forty-nine fires burning in forty- 
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nine different places, but a giant bonfire, a conflagration, a 
destructive conflagration brought about by the concentration of 
the fire of government. 

And what is your constitution, then? Your constitution is a 
fire insurance policy to protect you from being destroyed by a 
conflagration which inevitably results when fire gets together 
and gets out of control. 

What do you visualize when you see the distribution of these 
fires? What constitutional doctrine does it epitomize? The con- 
stitutional doctrine of states’ rights. 

And what is the modern application of states’ rights today 
in a cold war? Can the communists conspire to grab a govern- 
ment where the powers are distributed in that manner? They 
cannot, my friends. 

Back in 1912 Woodrow Wilson, a great lawyer, a great presi- 
dent, a great teacher, said that a concentration of governmental 
power is what always precedes the death of human freedom. 

Let me repeat: “A concentration of governmental power,” 
according to Woodrow Wilson, “is what always precedes the 
death of human freedom. 

“Bring the powers of government together,” he said, “all in 
one place and human freedom is dead.” 

And today at this critically late hour in our history, the com- 
munists say, “A concentration of governmental power is what 
must precede the death of human freedom,” and they prove it. 
They have proved it fifteen times in fifteen European countries. 

How did they capture Czechoslovakia, Hungary, Estonia, 
Latvia? Did they capture them by dropping bombs and march- 
ing men? Oh, no. That history is recent enough to be recalled by 
everybody here. They captured those countries first by concen- 
trating the power over the police, concentrating power over elec- 
tions, concentrating power over land; and once the power over 
the land, the elections, and the police were conveniently brought 
together in one place, that power was grabbed by the commu- 
nists through conspiracy from the inside, and the country was 
communized without firing a shot. 

Now, after having tried the experiment fifteen times, suc- 
cessively and successfully, why should they abandon it here? 

They won’t abandon it here. We will have to prepare our- 
selves against the possibility of a military attack, but we must 
also arm ourselves against the sneak play that has been effective 
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in every country that the communists have captured since the 
end of World War II. 


What is our best protection against the concentration of 
power which will be the prelude to the communist conquest? 
States rights, constitutional states rights, the distribution of 
powers throughout the forty-eight states of the Union. Consti- 
tutional states rights is your best defense against communism. 


Will the lawyers fail to give that fact any credence? Let me 
tell you where I learned it. I learned it from an ex-communist 
at Notre Dame many years ago; an ex-communist, and I am sure 
a thoroughly repentent ex-communist. 


He told me that the greatest frustration that the commu- 
nist conspirator finds in this country is the Constitution of the 
United States. Not the Bar Association, not the FBI, even, not 
the Pentagon; the Constitution. 

Why? Because when he looked for the centralized power over 
the police, he can’t find it. It is in forty-eight states of the Union. 
When he looks for centralized control over the ballot box, he 
can’t find it. 

The Founding Fathers have distributed it in forty-eight 
states of the Union. When he looks for centralized control over 
the land, the prelude to the redistribution of the land from the 
kulaks to the peasant, he can’t find it. 

The Founding Fathers have put control of the land in the 
forty-eight states of the Union. We didn’t do it. The Founding 
Fathers did it. 

And so it is with education. So it is with agriculture; and so 
it is with health and human welfare. All of these things are re- 
served under the tenth article of the Bill of Rights to the states 
and to the people. 

But what is the last time you, my legal friends, called any- 
body’s attention to the tenth article of the bill of rights? 

Oh, we know all about the first article, freedom of religion, 
freedom of press, freedom of assembly, and we know all about 
the fifth amendment now, God knows; but whoever hears about 
the tenth amendment: The powers not delegated to the United 
States by the Constitution are reserved to the states and to the 
people. 

That is a part of the Bill of Rights, too. Who is going to tell 
the people if the legal profession of teachers doesn’t tell them? 
We have fallen down on the job, my friends. 

What is the purpose of our association? Bread and butter? 
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A more expert examination of the latest regulation of the latest 
regulating officer? Or is the moral and professional purpose of 
our organization the instruction of the people in the necessity 
for constitutional limitation? 

What is liberty? Liberty is the limitation of government. 

What is tyranny? Tyranny is unlimited government. That is 
the way to define liberty and tyranny, and you can prove it quite 
definitely. The government of Russia is without limit. The gov- 
ernment of Germany under Hitler was without any limitation, 
whatsoever. The government of Mussolini and his fascist state 
was without any legal limitation, whatsoever. 


The government of the United States, wherever it is, whether 
it is in Louisiana, whether it is in the parish, the town, the city, 
the country, or in Washington, D. C., has imposed upon it a 
limitation prescribed by the Constitution “thus far and no 
further, and here shall thy proud waves be stayed.” Every man 
is limited by law in this country and every governmental agency 
and every governmental agent is likewise limited by law. 

Why? Because freedom is an inalienable God-given right, 
and freedom is defined in the words, “governmental limita- 
tions.” 

And what is communism? What is the communism that we 
are trying so desperately to stop in Indo-China and in Korea and 
in Western Europe while hardly anybody gives a thought to 
stopping it in the United States of America? What is commu- 
nism? 

Communism is unlimited, concentrated governmental power; 
nothing else. Wherever you find governmental power, concen- 
trated and unlimited, you find tyranny, communistic tyranny, 
fascistic tyranny. Call it any name you will. Where governmental 
power is concentrated and unlimited, nobody is free. 

We may defeat communism in Indo-China. We may throw it 
back militarily in Korea, and we may help suppress it in Europe; 
but if at the same time we pay for it the price of unlimited, con- 
centrated governmental power in America, we have lost the 
battle while our backs were turned. Don’t think the communists 
do not know the weak side in our line. That is the hole through 
which they crawled in fifteen countries. 

Who is going to keep governmental power limited and un- 
concentrated except the lawyers? 

You say, “Well, thank God for the Constitution; it protects 
us. Our vigilance, even, isn’t necessary.” 
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Let me tell you, my friends, that the concentration of gov- 
ernmental power goes on apace even as we sit here. 

Back in 1949, another great university president, many years 
after Wilson, said this: “If this drift toward central government 
continues, then private property will likewise drift into that cen- 
tral government, and ultimately we shall have to have a dictator- 
ship in order to manage such a huge organization.” 


That is the end of the quotation spoken by Dwight D. Eisen- 
hower, as president of Columbia University. 

I hope the President has his quotation on one side of his desk 
tonight and Wilson’s on the other, because between the two and 
in the guidance of the rationality of the two quotations, he may 
yet save constitutional government in this country. But the 
centripetal forces are strong, and they have been practically un- 
impeded during the last quarter of a century. 

Powers have been sucked out of Louisiana and Indiana and 
New Orleans and South Bend into the vortex, into Washington. 

The federal government, wherever it can do so by legislation. 
does so; and where it is unable to do so directly by legislation, 
it does so indirectly through what is called federal aid. 

I grabbed a few statistics as I ran out of Washington in a 
hurry, and they are frightening. 

Do you know how much of the land area of this country is 
now owned by the United States of America, the federal govern- 
ment? Make a mental guess. How much of the land area of the 
United States is owned by the federal government? 

One fourth; one acre out of every four is owned, not by the 
state of Louisiana, not by the city of New Orleans, but by the 
United States government. 

You say, “Oh, well, that goes all the way back to the Louisi- 
ana Purchase, of course.” 

Well, indeed it doesn’t. Fifteen per cent of the land area now 
owned by the federal government was acquired in the last fif- 
teen years and more is being acquired every day. The land own- 
ership of the United States of America is being concentrated. 

Do you remember that the concentration of control over land 
was one of the objectives of the communist conspirators? Well, 
they have concentrated control over one-fourth of it right now, 
and through the civil rights bills and various other types of con- 
trol over federal education and federal aid to welfare. 

These things are not aids to anything, ladies and gentlemen, 
except an aid to the concentration of federal power, which spells 
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the death of human freedom. These things are not motivated by 
humanitarians. These things are motivated by conspirators who 
want to concentrate power as a prelude to the destruction of 
human freedom. 

And where are the American lawyers while it is going on? 
Where are the lawyers who are supposed to resist these en- 
croachments? Where are the James Otises? Where are the John 
Adamses? Where are the James Madisons today? Where are the 
people in this country who warn their fellow citizens against the 
concentration of governmental power and remind them that 
liberty exists only where government is limited? 

Oh, I know how apathetic we are. I have had some demoraliz- 
ing and disconsoling experiences. 

I got on an airplane some months ago in New York City. 
The plane was delayed taking off. There was only one vacant 
seat in it and that was next to me. 

Finally, we all discovered why it was being held up. In came 
with hustle and bustle a big business tycoon whom you would 
have recognized as I did immediately, a powerful man, one of 
the greatest in the country. ‘ 

He sat down next to me, poor fellow. I realized that here was 
a guy whose facilities, with the radio, with the television, with 
the newspapers, with the billboards, could tell America the un- 
popular truths that it needs to know, and so I proceeded to pour 
it into his ear all the way to Chicago. He couldn’t escape. We had 
to stay belted in because it was a rough ride. I let him have it. 

Then, as we neared Chicago, just when I was ready to give 
up, he ripped out his pencil and started to take some notes. Like 
any salesman, I was greatly encouraged. He was writing the 
things down that I was telling. This heartened me considerably, 
and so I accelerated my tempo. 

Finally, we landed in Chicago. My friend got up, unbuckled 
himself. He turned to me. He says, “Manion, my friend, watch 
your blood pressure!” 

He said, “You can’t do anything about this. You are right, 
of course.” 

He added, “I will give this country ten more years of freedom 
and no more.” Then he explained: 

“While you were talking, I wrote down something that I 
heard many years ago, the ten-word history of civilization. 

“T thought I would give them to you. Look them over; read 
them.” 
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He said, “Read them and watch your blood pressure.” 


Then he went out of my life, but the words he wrote down, 
they went into my mind, my friends, in indelible ink. It will be 
impossible for me ever to get them out — ten frightening, fate- 
ful words spelling out the destiny of our civilization and every 
other civilization that has gone before it. Ten words. I will let 
you have them quickly. 

Word No. 1: bondage, slavery. Civilization begins in bond- 
age; always has; always will. Apparently bondage is Word No. 
1. And out of bondage comes Word No. 2: faith-in-God; and 
with faith in God comes courage, and it comes from no other 
place. Then with courage men acquire their liberty; and with 
liberty inevitably they acquire abundance, Word No. 5, the top 
of the arc; and then with abundance, selfishness, Word No. 6; 
and after selfishness, complacency; and after complacency, 
apathy; and after apathy, dependency, the hand-out stage; and 
after dependency, bondage again. 

Bondage to bondage in ten easy fateful words. 

Where are we today, my dear lawyer friends, on this vicious 
cycle of human civilization? Have we passed the point where 
faith gave us the courage to acquire our liberty, with its conse- 
quent abundance unprecedented anywhere in world history, the 
highest standard of living, the greatest materialistic achieve- 
ment of any group of human beings assembled anywhere in the 
history? 

Abundance? Selfishness? Are we at that stage? Compla- 
cency ? Apathy? Or dependency? God save the mark. You decide. 

I had a client the other day, believe it or not; and what is 
more remarkable for me, he was a paying client. Most of mine 
are not. 

We had been trying to insulate this fellow against the post- 
mortem impacts of the federal tax collector. You know all about 
that. We went through all the paces, drew up all the accepted 
documents. We had a trust agreement, of course, and a will, and 
insurance policies, assigned and reassigned. We had bank ac- 
counts and deeds of land and gifts, all inter vivos, of course, 
none of them causa mortis at all. We had documents all over the 
place. 

My friend was sitting there signing them with a big smile 
on his face, even as he signed our check, which was also con- 
veniently arranged. 


Well, at that point I had to interrupt him. 
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I said, “John, you seem to get a kick out of this process.” 


He laid down his pen; he took out his big pipe, shook his fin- 
ger at me, and said, “Pat, I will say I get a kick out of this.” 


He said, “You know, I am an old man. I am ready to admit 
it to you here in the privacy of the office. I have been pretty 
lucky in many respects. I have got more money than I thought 
I would ever have. I had some bad luck. I lost my wife, as you 
know, a few years ago. One of my boys didn’t come back from 
the war, but I have got some wonderful grandchildren, and I 
have got a lot of money, according to my figures.” 

He said, “I always knew that unless we did something like 
this, it was going to the four winds or to the government or 
both. I never even had a will. 

“I think we have done a good job here. 

“You bet, I get a kick out of this. I am really going to sleep 
tonight.” 

He picked up his pen and started to sign again. I interrupted 
him a second time. 

I said, “John, my friend, now that you have taken care of 
their property, what are you going to do about the liberty of 
these children?” 

Well, he didn’t stop signing. He just laughed out loud. 

“Oh, Lord,” he says, “liberty. Why Pat, I am just a mer- 
chant. I know a little something about making a dollar, but I 
don’t know anything about liberty. Shucks, I am going to have 
to leave liberty to the lawyers and the politicians and the pro- 
fessors,” and he kept on signing. 

Then I told him something, my friends, that I am going to 
repeat to you. 

I said, “Tear up that trust agreement; tear up the will. 
Throw away the insurance policies. Forget the deeds of land; 
forget everything we have done here this afternoon, because 
unless you leave your children liberty, you leave them nothing at 
all.” 

Ask the Jews in Germany, my friends; ask the wealthy Jews 
in Germany what good their property and money did them, if 
you please, when they were faced up against concentrated, 
unlimited tyrannical power in the hands of Adolph Hitler. Ask 
the kulaks in Russia. Ask the ghosts of ten million kulaks mur- 
dered by Joe Stalin. 

Ask those ghosts, “Say, fellows, you had a lot of land; you 
had a lot of property. Weren’t you able to fix things up when 
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you found yourselves face to face with that concentrated, unlim- 
ited, diabolical power called communism?” 

My friends, wherever you ask at whatever point of history 
or any page of it, the answer comes back to you always the 
same: In time of tyranny, in time of unlimited, concentrated 
governmental power, that is, your property is going to buy your 
children just one thing, a ticket to the concentration camp, a 
one-way ticket to the point of no return, here or anywhere else. 


Now, think about that, please, will you, lawyers, the next 
time you draw those wills, the next time you put on a codicil for 
some new grandchild, the next time you advise your client to 
take out some insurance or perhaps take some out yourself — a 
ticket to the concentration camp in time of unlimited, concen- 
trated governmental power. But think of it, please, when you 
gather those children around you, as I have gathered mine. 


Gather them around you. I dare you to. Gather those young- 
sters around you and look them in the eye. Ask yourself, then, 
this one question: How much unlimited, concentrated govern- 
mental power is my government going to have when these 
youngsters are as old as I am? 

Ask yourselves that question, my friends. Look at them while 
you do it, and that will clinch it. Then and there, God helping 
you a little, you will shed that apathy and that complacency. You 
will make a resolution to push those fateful hands back to the 
point where liberty and faith in God and abundance and courage 
coincide and hold them there as your forefathers did. 

You will be resolved, in other words, that your legacy, not 
of property to these children, but of liberty, is going to compare 
favorably with the big fortune of freedom which the Founding 
Fathers left to you. 
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The Lawyer’s Search For Truth 


An Address by Cecil Morgan 
Counsel, Standard Oil Company (New Jersey) 
before the Tulane Chapter, Order of the Coif 
College of Law, The Tulane University of Lowisiana 


Thirty-four years ago I stood where these young men stand 
tonight — on the threshold of a career in the law. In being given 
the privilege of sharing, with them, the honor of membership 
in the Order of the Coif, I am given also a sense of the vigor and 
the enthusiasm that are so characteristic of youth. For that I am 
deeply grateful. And the gratitude I feel for this honor is really 
most difficult for me to express. 


These younger men who are commencing their careers are 
doing so in challenging times. Today just as in Lord Byron’s 
day, “fame is the thirst of youth.” We would not change that 
fact for the world. But what is genuine fame other than a nat- 
ural consequence of accepting responsibility and opportunity ? 
These young men are fortunate to come so well-equipped into a 
position of responsibility for leadership and one of opportunity 
for exercising it. 

The “tools” they have to work with have been lent them by a 
law school of fine traditions. It has developed through the years 
to an exceptional level of excellence. What institution would not 
be proud of its faculty? Tulane today demands of its students a 
high standard of scholarship and diligence — a standard, I may 
add, that might frighten many an older practitioner who has 
made his mark in the profession. 

I congratulate these students upon the privileges they have 
had, upon their attainments, and upon their preparation for 
work. They are further to be congratulated upon their oppor- 
tunities for service to their own generation and to those to come. 

Their profession, above the mechanics of daily tasks and 
beyond the standards of ethical conduct, carries with it many 
obligations. One of these is to lend its learning and skill to other 
professions and occupations. All, then, may combine in the effort 
to raise the standards of citizenship. They can improve our gov- 
ernment. They can make possible the greater enjoyment of our 
freedoms. And they can promote the welfare of all people. 
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One great present challenge to lawyers lies in the field of 
human relations, and it is twofold. It involves, first, understand- 
ing and acknowledging human values on a parity with scientific 
and technological values. Second it involves the methodology 
with which we try to solve problems of human relations. 


The first of these has an apt illustration in the history of law. 
Requirements for change often have been met only after great 
lag in time. It was not until the seventeenth century that the 
jurisdiction of ecclesiastical courts in many matters of common 
civil practice of today was vested in secular courts. It took the 
period from Coke to Mansfield to integrate the law merchant 
with English common law. The ancestral pie-powder courts were 
outlawed many generations before. Not until my own day were 
barriers between law and equity removed. 


The framers of our Constitution delineated the three 
branches of government and established carefully a system of 
checks and balances. But how blurred have those boundaries be- 
come! How greatly have the administrative bodies grown in 
power, prestige and scope of activity! When the system of strict- 
ly delineated branches of government failed — or seemed to fail 
—to meet the requirements of the advancing scientific age, 
these bodies which had been invented in an earlier day grew 
completely away from their original concept. They overcame 
questions of delegated authority. They built a procedure pre- 
viously unknown to courts and lawyers, and merged in them- 
selves powers of legislative, executive and judicial character. 
They now touch upon our everyday life. Fundamental rights 
have been affected; political power has been shifted. 


And why has this come about? For the same reason that 
when courts ignored the growing need to adjudicate cases in- 
volving property and family relations, the need was filled by the 
church and eventually assumed by the civil authorities. For the 
same reason that when the great body of the law ignored the 
custom of merchants, custom grew so ingrained and powerful 
that it became a part of the common law. For the same reason 
that courts eventually recognized the simple human requirement 
that common law principles be supplemented by principles of 
equity. 

The merchant knows that where there is a market demand, 
someone will fill that demand. The law has traditionally been 
slow to meet the requirements of people, but this is another of 
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the areas in which “Nature abhors a vacuum,” and none has long 
remained. Some arrrangement has grown up, later to be incor- 
porated into the legal system. 

Our advancement in science and the industrial growth that 
resulted raised our material level of living, and changed our cus- 
toms, our needs and our desires. These developments urbanized 
our population and shortened distances; they increased the kinds 
and quantity of communication and did a thousand other things 
to make our material lives quite different from those of preced- 
ing generations. And because all of this occurred in such a short 
period, the problems of human relationships naturally multiplied 
rapidly, they changed, and they demand solution. 

Let me point out two or three other problems that lawyers 
and other professional and business men are facing. They de- 
mand the best thought that can be brought to them by fresh, un- 
biased minds — young minds such as those among us here to- 
night. 

Our economic life today presents a complex of forces. Be- 
cause none of these forces dominates completely or permanently, 
our economic life has both a saving degree of balance and a 
destructive degree of imbalance. Our forward movement often 
is somewhat like the swing of the pendulum on a clock. For ex- 
ample, the era that started with the march of corporate power 
across the continent in the eighties concluded with the march of 
powerful labor to Washington in the thirties. Since then we have 
seen corporate management come of age with a new sense of 
public responsibility; we have seen a widening recognition of 
the interdependence of labor and management. 


We see, it is true, a growth of legal concepts that began with 
the Sherman Act of 1890 culminating in recent decisions of 
courts and edicts of the Federal Trade Commission. And preju- 
dice born of abuses of a former day persist in anachronistic 
form and divide us wrongfully into opposing camps. 

But even in the presumed conflict between so-called “Big” 
and “Little Business” there are signs of reversion today. While 
some agencies are hinting that mere “bigness” is a legal sin, a 
leading liberal, David Lilienthal, is writing about the value of 
“Big Business.” A noted socialist, Norman Thomas, is repudiat- 
ing the idea of state ownership. 

Unfortunately, we have not yet resolved the conflicting views 
held by two branches of government respecting this area. One 
presses for greater “hard competition” under the Sherman Act, 
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while the other presses for “soft competition” under the Robin- 
son-Patman Act. Meanwhile, the courts attempt a judicial tight- 
rope interpretive performance between the Department of 
Justice and the Federal Trade Commission. 


Many of you are familiar with the comments which Senator 
Homer Ferguson recently made on this question before the anti- 
trust group in the American Bar Association. He endorsed, for 
example, the “vigorous and intelligent enforcement of our anti- 
trust laws, according to the objectives established by the Con- 
gress,” as a means of preserving our competitive economy. But 
he took pains to emphasize that “maladministration” of them 
“ean contribute materially to the dissipation of that strong, 
healthy and competitive economy which has so long stood as a 
bulwark against the threats of aggressors, and can weaken our 
military security by undermining the foundation of our indus- 
trial arsenal and impairing our high standard of living.” And 
he quoted from Mr. Justice Frankfurter in behalf of the view 
that the conflicts between theories underlying the anti-trust laws 
are not impossible to dissolve, but, are, on the contrary, largely 
the result of the manner in which those laws have been admin- 
istered. 


I would like to quote from the Senator’s remarks just a bit 
further, if I may, for it seems as though he might well have had 
in mind, in his recommendations for improved law enforcement, 
not only the veteran lawyers to whom he was speaking at the 
time, but young men like those here tonight. “Raise the standard 
of competence and ability of the lawyers on staffs enforcing 
anti-trust laws,” he urged, “‘so that even the most able members 
of the bar will consider it a great honor to become a government 
anti-trust lawyer.” Like him, I believe firmly that “you, too, 
have an important stake in our economy in the administration 
of the anti-trust laws.” Economic truth must be sought and ap- 
plied. 


There are problems in addition to this conflict between di- 
visions of government. For instance, there are questions arising 
from the development, in the last fifteen years, of a new field of 
legal thought and interpretation accompanying changes in the 
relationship of labor to management. 


Another question, and a serious one, is that of the overlap- 
ping of taxes and the impinging of State upon Federal or Fed- 


116 

















eral upon State areas of taxation so as to make a heavy burden 
all but unbearable. 


Finally, ever-present questions concern that so important 
area, local self-government. Here is the cradle of democracy. 
Here the relationship between the citizen and his government is 
one of daily contact, involving many types of personal participa- 
tion and, as well, many areas of potential disagreement. 


Many more problems could be mentioned, but these are suf- 
ficient to point up the importance of fresh, vigorous and cour- 
ageous views, to the end of finding reasonable solutions. And, 
they suggest, in addition, the need for more rapid development 
of the social sciences, for it is to them that we must look for 
guidance in keeping abreast of our complex and changing tech- 
nological age. 


America has been called the “Permanent Revolution.” It is a 
nation of scientific advancement and a nation of scientists, and 
from their work have come incomparable comforts and advan- 
tages. Let us remember, however, that those are not everything. 
Other facets of our nature do and must grow also. These are the 
intangibles of the mind and the spirit and the feelings that de- 
termine the character of man’s relationship to his fellow men. 


Laws and government must keep pace with the growth in 
those things. The vacuum that historically has always been filled 
must now be filled the faster. Administrative bodies, the inter- 
pretations of policy by boards, commissions and courts — all 
this multiplicity of agencies and elements affects human rela- 
tionships. And to make their performance cohesive and timely, 
and in harmony with the principle of the balance of power in 
government, is one of the big tasks of our times. 


We have considered, up to now, the need of increasing atten- 
tion to human relations problems and of more prompt action to- 
ward their solution. Should we not, in addition, re-examine the 
methods we use in approaching them? This is the second part of 
our twofold challenge. 


Our legal system is not beyond criticism. Take, for example, 
the position it gives to precedent. Blind following of precedent 
leads to sophistry in legal thinking that, in turn, limits the serv- 
ice the law should perform. Such thinking distorts truth and may 
lead to unfortunate results as well as to absurd conclusions. It 
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gets people to figuring like the aging gentleman who declared, 
midway in a hard winter: “If I can only live through March, I’ll 
last another year.”” When he was asked what made him so sure 
about that, he answered: “‘Because that’s how it has always been 
before.” 


Now my concept of the lawyer is a person who recognizes 
the law as one of the social sciences. When great economic and 
social forces surge over a nation they involve his normal field 
of activity. And both the lawyer and those who devote them- 
selves exclusively to the specifically defined areas of the social 
sciences must, I believe, borrow from the approaches of the spe- 
cialists in the physical sciences. 


That entails preserving a proper reverence for precedent as 
an evidence of truth. Give the fundamental principles the honor 
due them. Preserve the stability of the law. But, it seems to me, 
we should strike a reasonable balance between feeling that prece- 
dent, like “foolish consistency,” is the “hobgoblin of little 
minds,” and viewing it at the other extreme as completely hal- 
lowed and inviolable. We should try to adapt views to conditions 
as we know them to be. As social scientists all, let us boldly aban- 
don the thinking of the past where it fails to meet new needs, 
and find substitute approaches to the solving of human prob- 
lems. 


One such approach is to fit new ideas into ancient concepts. 
Here is one case of that being done in the legal field: 


Although oil was discovered in Louisiana in 1901 it was 1950 
before an act was passed that had to do with a specific departure 
from an established principle that existed in the Civil Code. 
However, lawyers and judges meanwhile made it possible for 
a practical system for the handling of oil and gas matters to be 
superimposed upon and integrated with a system of laws that 
had no reference whatsoever to the production of oil, and trib- 
ute should be paid to their ingenuity. Much uncertainty was 
lived through before the system worked with reasonable effi- 
ciency — but still with an unreasonable lag in time — until fi- 
nally, at this day, we may say that we have a reasonably well- 
balanced relationship between the facts of the production of oil 
and the legal system under which we operate. The situation could 
have been better. But on the other hand, it could have been much 
worse had there not been independent thinking by lawyers and 
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judges and had a great contribution not been made by our scien- 
tific friends in the engineering world. 


Let’s turn, now, to a less impersonal type of situation. We, as 
lawyers, deal with human beings in a thousand different facets 
of their lives. We generally meet them when they are confronted 
with difficult circumstances and often when faced with what 
seem insurmountable crises. The law leans upon, and utilizes, 
the work that the specialists in the fields of social science have 
developed. 


Previously I mentioned the growth in labor power. Fortu- 
nately, there was at the same time a great awakening of inter- 
est on the part of management in the study of human relations 
in industry. In the past twenty years, the scientific study of 
worker morale and job satisfaction has made great strides. Man- 
agement more generally recognizes the need of fostering a feel- 
ing of close identification between the worker and his company. 
It has found that production tends to move up and labor turn- 
over down, and feelings of tension between the blue-collar and 
white-collar workers to decrease, when all in a company are 
made to feel that they are important members of “the team.” 
And certainly in referring to the science of human relations in 
industry we must include the development of screening tests 
which help insure that the right man is assigned to the right 
job. 

On the national scene, we are all familiar with the opinion 
polls and similar devices which aim at securing a better picture 
of shifting public attitudes on various issues of the day. These 
and similar developments in the fields of labor relations, public 
relations, advertising, and welfare programs represent but a few 
of the areas where the interests of the lawyer and the specialists 
in the other social sciences are merging. 


In my opinion we are only at the earliest stage of a new sci- 
ence, the science of human relations. Why should we not, then, 
utilize the techniques — the scientific approach — used by the 
physical scientists in our search for truth in the field of human 
relations? 

I do not suggest that the same tools used by the researcher 
in the chemistry or physics laboratory should be used by the 
social scientists, for science is not a body of facts or a laboratory 
full of complex equipment. Rather, science is a way of looking 
at facts and examining new problems. The social sciences are at 
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a stage in their growth of just beginning to find the best tools 
and research techniques to meet their needs. Fortunately, they 
possess a strong desire to discover the truth. And it is the spirit 
of inquiry, a regard for facts and a willingness to set aside pre- 
conceived theories and prejudices, which is essential for their 


success. 

I should be the last to suggest that there is a mechanical sub- 
stitute for the exercise of good judgment and for the injection 
of the qualities of good will and tolerance into the study of any 
human relations problem. I believe, on the other hand, that we 
will be most successful in our search for truth if we combine a 
due measure of the exact approach of the scientist with our prop- 
erly sympathetic attitude toward the emotions of mankind. And 
I doubt that any worthwhile effort will suffer from making pre- 
cision take precedence over guesswork, and over a mere assump- 
tion that, although untrained and undisciplined, we know human 
nature without examining facts and testing results. 


Effective remedies for our human relations ailments are 
more likely, I believe, to be combinations of a number of essen- 
tial ingredients than a concentration of one alone. And I would 
like to add to those that have been suggested a final one of en- 
thusiasm in taking up the responsibilities and seizing the oppor- 
tunities of this fabulous age. 


Because our frontiers are of the mind and of the spirit, all 
the more is courage called for in extending them. And greater 
is the need to utilize all the vast amount of knowledge avail- 
able to the diligent. 

I hope these young men will use what they now have. For 
if they do, many of our problems will fade, and they will have 
made their contribution to their era of this civilization. 





“TIME IS OF THE ESSENCE” 


While this is an important principle in certain types of contractual cases, this 
phrase may be of extreme importance to the lawyer in his every day practice, i. e., 
in the preparation and printing of a brief. 

Often, for various reasons, a lawyer cannot dictate his brief until the last pos- 
sible moment. Then comes the problem of can it be printed in time and, if so, will 
it be a thorough and accurate job? 

The answer is yes if your brief is sent to the right place. Because of our 
many years experience in this field and, more important, due to the fact that brief 
printing is our busi our specialty, and not just a fill in, we are able to render 
fast, dependable and accurate service. 

Remember, our service includes picking up your copy, proof-reading by a 
qualified attorney, filing and service on opposing counsel. So, the next time you're 
in a jam, call— 





MONTGOMERY 6& CO. 
“The Brief Specialists’”’ 
430 CHARTRES STREET PHONE MAGNOLIA 1141 
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A Message From The President 


By Thomas W. Leigh, 
Monroe 


This, the second issue of Volume II of the new Louisiana 
Bar Journal, finds your Association in the midst of a busy year. 
A number of the committes have held meetings recently and 
have embarked upon their work for the year. Mention might 
here be made particularly of the meeting of the American Citi- 
zenship Committee held in Alexandria early in September and 
of the Public Relations Committee held in Baton Rouge on Sep- 
tember 25. 

On Monday, October 4, our Supreme Court convened its 1954- 
55 term and, according to custom, following the opening of court, 
Memorial Exercises were conducted by your State Bar Associa- 
tion, following which the court adjourned for the day out of 
respect to the memory of those members of the bench and bar 
who had been called from our ranks during the preceding twelve 
months. 

The past two or three weeks have seen the opening also of 
the fall terms of our other courts throughout the state. In most 
of these, with the encouragement of your State Association and 
its Public Relations Committee, appropriate opening ceremonies 
have been held with a view to emphasizing in the minds of the 
public the indispensable roles which are played by our courts 
and by the legal profession in the preservation of our individual 
liberties and freedoms. A contribution toward that objective has 
been made by the revival in New Orleans of the Red Mass which 
is one of the most ancient services of the Roman Catholic Church 
and which is offered to invoke divine guidance and strength in 
the administration of justice. This ancient custom has in recent 
years been revived in some of the larger cities of the United 
States, particularly in connection with meetings of the Ameri- 
can Bar Association. It was held in New Orleans for the first 
time last year. This year the Supreme Court advanced its hour 
for convening to 12 o’clock noon in order to allow time for those 
who wished to do so to attend the service, which was held in 
St. Louis Cathedral at 10 a. m. and to which all members of the 
bench and bar, regardless of their religious convictions, had been 
invited. 
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The membership is reminded that the Association’s move into 
its new quarters on the eighth floor of the International Building 
on Gravier Street has been completed. It is sincerely hoped that 
all members of the Association who have occasion to be in New 
Orleans will make these offices their headquarters while in the 
city. Remember that this is your Association and your officers 
as well as Mr. Mascaro and his competent staff are anxious to 
serve you in every possible way. 

All members of the Association are again reminded that the 
1955 convention will be held in Biloxi on May 1-4, 1955, with the 
Buena Vista Hotel serving once again as the convention head- 
quarters. You will in due course receive further details with re- 
spect to this meeting. 

And while I am on the subject of reminders, may I also re- 
mind you of two meetings which are to be held in New Orleans 
in November: 

The National Legal Aid Association is holding its annual 
convention in New Orleans on November 10-13, with the Roose- 
velt Hotel as its headquarters, and the 4th Annual Tulane Tax 
Institute will be held at the St. Charles Hotel November 17-19. 
I know from the advance programs that both of these meetings 
will be both interesting and entertaining, and I hope that as 
many of you as possible will plan to attend one or both of these 
meetings. 





4). 
Vv 


Judge Taylor Inducted 


On Wednesday, September 1, 1954, Honorable Howard 
Taylor, Judge of the Traffic Court of New Orleans, was inducted 
into office at ceremonies conducted by the New Orleans Bar 
Association. 

The Honorable Howard A. Moise, Associate Justice of the 
Supreme Court of Louisiana, presided over the Court. 

W. Ford Reese, President of the New Orleans Bar Associa- 
tion, conducted the ceremonies. 

James P. Economos, Director, Traffic Court Program, 
American Bar Association, also participated in the program. 

Honorable DeLesseps S. Morrison, Mayor of the City of New 
Orleans, Rene R. Nicaud, Vice President of the Metropolitan 
New Orleans Safety Council, addressed the Court and the guests. 

Edward A. Haggerty presented Judge Taylor’s credentials, 
and Bentley G. Byrnes commended Judge Taylor. 


©. 
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The Louisiana State Bar Association 
Sponsored 
Group Accident & Health Insurance Plan 
with 
Optional Hospital & Surgical Coverage 
for the 
Lawyers and Their Wives & Children 


Your plan became effective in several Congressional Districts June 5, 1953, 
and as a sufficient number enrolled the Plan was placed in operation in 
other Congressional Districts. The last District qualified on May 5, 1954. 


Our records indicate that during the past year this office has issued 126 
Claim Drafts to 77 lawyers in the amount of $25,015.79 ranging in amounts 
of $7.50 (for minor surgery at the doctor's office) to $2400.00 (for a heart 
attack 48 weeks @ $50.00 weekly). 


Our Claim Service is second to none—anywhere. 


CONSIDER THESE SUPERB FEATURES: 
Policy is non-cancellable individually while a member of this Association 
remains in active practice and under 70 years of age. Policy after issuance 
cannot be endorsed or restricted against recurring illnesses. 


Premiums are not increased and benefits are not reduced with advancing 
age. Weekly Accident & Health Indemnity is available in amounts up to 
$100.00 payable up to five years for each illness or accident (house con- 
finement not required during first two years of illness). 


Dismemberment benefits up to $20,000. Reimbursement for medical ex- 
penses up to $100.00 for minor non-disabling injuries. Liberal payments for 
specific fractures and dislocations. 


Full indemnity is paid regardless of other insurance carried or income 
from any source. Average savings in premium cost are in excess of 35%. 


The purchasing power of your Association makes this possible. 
Underwritten by Metropolitan Casualty Insurance Co. of N. Y. 
Your letter of inquiry will receive a prompt and courteous reply. 


ADMINISTRATOR 


CURTIS REED INSURANCE 


418-421 REYMOND BUILDING P.O. Drawer 1310 BATON ROUGE, LA. 


























The Office of the United States Attorney 
General 


By Warren E. Burger 
Assistant Attorney General, Washington, D.C. 
Biloxi, Miss., May 5, 1954 


First, I wish to say that I bring you the warm personal greet- 
ings of Herbert Brownell, Jr., the Attorney General, who would 
like to have been here, himself, but pressing duties of the Attor- 
ney General do not permit him to take very many speaking en- 
gagements outside of Washington. 

I want to tell you, too, that apart from a few things I wish 
to say at the outset, I am altering entirely what I came down 
here intending to say, partly because I think you would be more 
interested in hearing a discussion of one of our immediate and 
pressing problems in the Department than you would the dis- 
cussion I had intended to embark on. 

Let me say, too, that it is good to get away from Washing- 
ton after fifteen months there, and particularly in recent weeks, 
because coming down here in this atmosphere I can appreciate 
more than ever the statement of the contemporary philosopher 
who said that one of the great tragedies of human history was 
that there were not enough mature people at the right places at 
the right time; and if that should be interpreted as a critical sug- 
gestion about any current hearings in the United States Senate, 
it is not a coincidence; it is calculated. 

The experience we have had in fifteen months in the Depart- 
ment of Justice has given us a look at the workings of the De- 
partment, and I will discuss that briefly before going on to a 
discussion of the specific subject I have in mind. 

The Department of Justice has come a long way since the 
days of Edmond Randolph, the first Attorney General under 
George Washington, who, in common with his successors for 
about a half century, in effect, carried the Department of 
Justice actually under his hat. 

Those were relatively leisurely days when, if the President 
wanted some legal advice or if the Secretary of the Treasury 
wanted some legal advice, he sent a messenger down to the At- 
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torney General if the Attorney General happened to be in Wash- 
ington. He might, of course, be off conducting his own private 
law practice, as he did for a half century after the founding of 
the Republic. 


Homer Cummings, one of the great former Attorneys Gen- 
eral, has written a book in which he describes a process of a 
messenger going in a leisurely way to call on the Attorney Gen- 
eral and bid him to the President’s mansion or out to Mount 
Vernon in the earlier days, and the Attorney General mounting 
his horse with a few sheets of foolscap in his saddle bags and 
riding to the place where the President was; and after a few 
glasses of port, they got down to discussing the legal problems 
of the day. 


Contrast that, if you will, with the present day when the De- 
partment of Justice consists of 30,000 employees, and the Attor- 
ney General of the United States must work a sixty-, seventy-, 
or eighty-hour week just to keep contact with the organization 
of his own department. 


Compare that leisurely process of sending a messenger with 
an experience I had a few weeks ago when I went to Key West 


at the request of the Navy on a matter involving another gov- 
ernment, where the Department of the Navy had asked me if I 
would personally attend to it. 


I was enroute in a border patrol plane from Miami to Key 
West when I got a message by radio phone from the Attorney 
General, calling from the White House, asking if I could imme- 
diately drop what I was doing at Key West and go to New York 
in connection with a conference then scheduled four hours later 
with Governor Dewey and Secretary of Labor Mitchell on the 
New York waterfront strike. 


That perhaps gives some suggestion of the pace at which 
government business is run. 


This Department of Justice with 30,000 people, of course, is 
not made up only of lawyers. There are only 1600 of us, includ- 
ing all United States Attorneys in the various States. 


The Department of Justice now includes, not only the law 
department, but the great Federal Bureau of Investigation, 
which includes about 12,000 employees. It includes the Bureau 
of Prisons; it includes the Immigration and Naturalization Serv- 
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ice and the Office of the Alien Property Custodian, and under 
these are various branches and sub-bureaus. The 1600 lawyers 
who do the legal work are divided. About 600 are scattered 
around the country in the 94 United States District Attorneys’ 
offices, one of which you have in your State of Louisiana. Some 
states have two. About 1,000 of these lawyers are directly con- 
nectly with the Department of Justice at the seat of the govern- 
ment in Washington. 

And just to give you a sampling of the scope of the work, my 
own responsibility, the Civil Division, which has a little over 400 
employees altogether, had, when we arrived there, about 70,000 
pending cases in the Federal courts of this country. The work 
was five and a half to six years behind. 


The Department of Justice, as a whole, is made up as to its 
legal divisions of the Attorney General and his five division 
assistants: The Criminal, the Civil, the Anti-trust, the Tax, and 
the Lands Divisions, and an Office of Legal Counsel, who is an 
Assistant Attorney General, also, who is, in effect, the legal alter 
ego of the Attorney General. He does the work that the Attorney 
General would do himself if he had time to do it, in the way of 
writing opinions and memos for the President and the executive 
departments. The Deputy Attorney General is a co-ordinating 
assistant to the Attorney General and acts for the Attorney 
General during his absence. 

I wanted to tell you in some detail what we have done since 
we got there, but I am going to skip that with just this com- 
ment: that our approach to the problem has been to try to re- 
store the Department of Justice to the great place that it once 
had in the minds of the people and of the courts and of the legal 
profession. 

It had, as you know, become very tarnished in recent years, 
with scandals which reached into high places in the Department 
of Justice. 

Suffice it to say that we have changed that by bringing prac- 
titioners into the Department as Assistant Attorneys General 
and each of us operating in these divisions has undertaken to 
bring top-flight practitioners as our immediate staff assistants 
and top-flight law school graduates fresh out of law school. I 
can assure you that the Attorney General has carried out his 
pledge to see to it that the Department of Justice is, and I am 
sure it will continue so under his administration, to be operated 
as a law office, with appointments and promotions based upon 
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professional capacity and not in any sense on political consid- 
erations. 

That, in time, will restore the department to what it was 
under great Attorneys General such as William Mitchell, who 
was from my own home city of St. Paul and Homer Cummings, 
the first Attorney General under Franklin Roosevelt, and down 
through the days of Attorney General, now Mr. Justice Jackson. 

We have tried to install business methods; we now have a 
reporting and control system with IBM business machines and 
we have tried to bring the operations of the department in line 
with accepted principles which have been tested by large law 
firms and modern business everywhere. 

One of the things that we are asking now in the way of 
modern, streamlined equipment is a new statute, and that is the 
thing that I really want to talk directly to you about today. My 
attention was focused on the need for this statute by reading on 
the way down here on the train a book review of a book written 
by General Mark Clark under the title of “From the Danube to 
the Yalu.” 

In that book, General Clark indirectly highlights the point 
that I want to make today. 

The Attorney General of the United States, and every one 
of his predecessors for the past twenty-two years, including Mr. 
Mitchell, the last Republican Attorney General, has asked Con- 
gress for a statute which will permit the admission of evidence 
secured by intercepting telephone messages. It is commonly 
called the wire-tap bill. He has asked for this power with respect 
to only two general classes of prosecutions: (1) espionage cases; 
and (2) kidnapping cases. 

He has asked that this be done with the safeguard that no 
evidence so obtained may be admitted, unless the wire tapping, 
as it is called, has occured upon the written direction and order 
of the Attorney General of the United States, in person. 

Here is the statement from General Mark Clark that set me 
off on this train of thought. 

In his book, he raises a very serious question about the loyal- 
ty of some of the people in the very highest positions of the gov- 
ernment, not primarily in the World War II period, but in the 
post World War II period and through the Korean episode and 
through the Korean truce. 

He relates this lack of loyalty to the top policy makers in 
the government and he points out that on many occasions he 
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received some perfectly amazing orders on the crucial assign- 
ments that he was carrying out, including his Korean assign- 
ment. 
He says this, and I will quote him directly: 
“Two Secretaries of State, Byrnes and Marshall, 


told me that their names were signed to some impor- 
tant messages to me without their knowledge.” 

He emphasizes in his book that these were not routine, but 
very high-level policy matters. Later, he said in referring to 
some of the highest level conferences that he attended, includ- 
ing those for the Korean truce: 

“The nagging fear was that perhaps Communists 
had wormed their way so deeply into our government 
on both working and planning levels that they were 
able to exercise an inordinate degree of power in shap- 
ing the course of America in the dangerous post-war 
years.” 

He continues: 


“T could not help wondering and worrying whether 
we were faced with open enemies across the confer- 
ence table and hidden enemies who sat with us in our 
most secret councils.” 


I hope after I finish that you will pardon some of the indig- 


nation which I feel and which is shared at the daily noon staff 
luncheon table of the Attorney General, where every day in the 
week, including today, the Attorney General, his Assistants, J. 
Edgar Hoover, and two or three others sit together discussing 
these problems, and this particular problem has been one of the 
major ones. 

That request for this legislation has produced a reaction that 
is almost a conditioned reflex action. That reaction in turn has 
produced confusion. It has produced a discussion which is filled 
with more pure hokum and hog wash than almost any other sub- 
ject before the American people today. 


One of the reasons that Benedict Arnold’s name remained 
for 150 years a synonym for treason is that for 150 years this 
country did not have a traitor in high places; and try to conjure 
up, if you will, which contemporary name you would use to apply 
in place of Benedict Arnold’s name as the current synonym for 
treason in this age of treason. There would be quite a choice of 
former high Federal officials from which one could select. 

The Attorney General, personally, J. Edgar Hoover and 
others in the Department, all are keenly aware of the importance 
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of balancing the national security with the individual civil lib- 
erties that are guaranteed under our Constitution, and we are 
not thinking in the slightest of cutting into any of the individual 
liberties of the people. 

First, let me say about this legislation that, notwithstanding 
a great deal that has been written and said about it, no Fifth 
Amendment problem is involved, no Bill of Rights problem is 
involved, that there is no Constitutional question involved. 


Many people popularly suppose that the reason wire tap evi- 
dence is excluded is because it is, in fact if it were admitted, 
requiring a man to testify against himself, and, of course, that 
is not the case. 

So let me tell you as briefly as I can how we happen to be 
into this dilemma. I have the case of United States v. Nardone, 
which I have borrowed from a local law office for the purpose 
of today’s discussion. 

Back in 1927 there was a Radio Act passed. In that Act, 
there was a provision that no one who intercepted a private mes- 
sage, a private radio message, could divulge it except on pain of 
committing a crime. 

In 1934, the Communications Act was passed, and that lan- 
guage was carried over from the Radio Act of 1927 into the 
Communications Act of 1934. 

The Congressional legislative history shows that there was 
no discussion or indication in any sense that suggested placing 
any limits on the law enforcement officers of the United States 
by this Act. 

The particular language of the Act provides that no person 
not being authorized by the sender shall intercept any communi- 
cation and divulge or publish the existence, contents, substance, 
purport, effect or meaning of such intercepted communication 
to any person except on penalty of committing a crime, for which 
it was made a felony. 

That stayed on the books without disturbing the existing 
processes then invoked by all law enforcement agencies of using 
wire taps when they thought it was necessary until a convicted 
smuggler by the name of Nardone came along in 1937 to the 
Supreme Court, and all the evidence on which he was convicted 
arose out of, and was related to, the interception of a message 
by telephone in which he made arrangement for his smuggling. 

There wasn’t any question about the facts relating to his 
guilt. The Supreme Court of the United States, with a very dis- 
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tinguished judge writing the opinion, in a day, bear in mind, 
when there was no suggestion of treasonous activities going on 
in the government, said: 

“It is urged that a construction be given to the sec- 
tion which would exclude Federal agents from its scope, 
since it is improbable that Congress intended to hamper 
and impede the activities of the government in the de- 
tection and punishment of crime. The answer is that 
the question is one of policy.” 


The Court concludes with these words: 


“Congress may have thought it less important that 
some offenders should go unwhipped of justice than 
that officers should resort to methods deemed incon- 
sistent with ethical standards and destructive of per- 
sonal liberty.” 


Two dissenting opinions go on to point out that law enforce- 
ment officers have historically been excluded from the sweep 
of limitations of that kind. Law enforcement officers may go 
higher than the speed limit to pursue a criminal. A law enforce- 
ment officer may shoot a gun which is aimed at somebody with 
the intent to do him harm if it is part of his law enforcement 
duty; and in each case, these are exceptions from the legal limi- 
tations placed upon all other people in the community. 

Yet the Supreme Court not only has abided by that conclu- 
sion in the Nardone case, which excludes all evidence obtained 
by wire tap, but in 1939, two years later, extended it in a de- 
cision which is called “the fruit of the poisonous tree” decision; 
and with that poetic analogy, the court said: 

“Not only will we exclude all evidence obtained di- 
rectly by tapping the wire, but we will also exclude all 
evidence which probably came out of the leads secured 
by the law enforcement officers in the process of tap- 
ping the wire.” 

Thus did the Court not only fell the tree but also condemned 
the fruit of this “poisonous tree” of wire tapping. 

The Courts and a great many others have called this wire 
tapping a “dirty business,” and that epithet is hurled in the face 
of the Department of Justice every day of the week. 

The bar of this country and your bar can do much to dispel 
the confusion and bunkum that surrounds this subject by point- 
ing out these things that I am analyzing so briefly and in such 
a sketchy way here today —that no Constitutional question is 
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involved, no part of the Bill of Rights is involved; only a rule 
of evidence is involved. 


Today, if the Congress passed the bill requested by the De- 
partment of Justice, we could go back and prosecute the people 
like Judith Coplon, for example, and others who have been ac- 
quitted because of the inability of the Department of Justice 
to use evidence obtained by wire tapping. 


Judith Coplon’s case is illustrative. The Court there has 
twice reversed the conviction of Judith Coplon, because they said 
if the FBI had not been engaging in this “dirty business” of tap- 
ping her telephone wire in the Department of Justice where she 
worked — then the FBI would not have known that she was 
going to meet a representative of the Russian Embassy on a 
certain corner in New York City and hand him secret documents 
of the United States Government; and, therefore, since the abil- 
ity of the United States Government to place the FBI agents on 
the four corners of that intersection and apprehend Judith Cop- 
lon and the Russian agent arose from, and was traceable back 
to, the telephone conversation, we can’t even introduce evidence 
of the papers that we took from her possession as she handed 
them to the Russian agent. Just think what Communists, who 
seldom laugh, must do when they look at the fruits of some of 
the follies of free men! 


The absurdity of that limitation, of course, is so apparent 
that it needs no argument, I am sure, to mature lawyers to con- 
vince them that it ought to be changed. 


Now, bear in mind, too, when this discussion is current that 
the dirty business epithet really doesn’t make any sense. It is a 
dirty business to have a detective or a police officer, an F.B.I. 
agent follow you or me or anyone else around the streets and 
wherever they may go; but it is done by law enforcement offi- 
cers every hour of every day in the week. It is a dirty business 
to listen through the walls of a room to what is going on in the 
next room, to eavesdrop, but policemen must do it every day in 
the week and by modern methods, techniques, by which you can 
place a microphone on the wall of a room and completely repro- 
duce and record the conversations going on in the next room. 

We can conduct such a recorded eavesdropping process to- 
day; and if we show in the process of a criminal prosecution that 
evidence was obtained and a recording made by placing the 
microphone on the wall of a room and pick up the conversation 
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in the next room without trespass, then it is admissible. There 
is no question about this procedure. 


Or if, as our friends are doing in the next room, the accused 
has talked in quite a loud tone of voice so a police officer or 
witness can hear him without the aid of any mechanical device, 
but just hear him by eavesdropping, that also is admissible. 

So, you see, the whole thing traces back to the ambiguous 
provision of the Communications Act of 1934, which was trans- 
planted from the Radio Act of 1927 and has been distorted by 
the Courts into a prohibition which constitutes a shackle on the 
law enforcement officers of this country. 

Just think of the absurdity of the F.B.I. tapping the wires 
as they must for the purpose of keeping track of known crim- 
inals and known Communist agents, and we get the informa- 
tion that A and B are assembling an atom bomb which they are 
going to plant in the Grand Central Terminal in New York City, 
and on a given time, on a D-day, it is going to blow up the City 
of New York. 

Happily, we can tap the wire and get the information and 
so the F.B.I. can immediately go into action with all the other 
law enforcement agencies and try to stop these fellows from 
carrying out their conspiracy, their plot; but we can’t do any- 
thing about convicting them if we must rely upon either the 
tapped telephone intercepted message or any lead that we secure 
as a result of it. 

If, as could well be the case, we intercepted a message by the 
same process, going into detailed plans for the assassination of 
the President of the United States, there again, we could take 
precautionary steps to stop it; but we couldn’t prosecute the peo- 
ple who were involved even if they were all caught holding the 
telephone in their hands, as it were, planning their assassination. 

In other words, the Courts have said that wire tapping may 
be used as a shield and a very thin shield it is, but we may not 
use it as a sword to strike down the enemies of the country. 

Now, you will note that the Attorney General has not under- 
taken to ask for this power in broad terms. He has asked for 
it in a very limited way; and, as I said, it has completely bi- 
partisan support. 

Franklin Roosevelt, in a letter which is on file in Congress, 
said during his lifetime: 

“This power” — he was referring to the wire tap 
question — “may, of course, be abused; abuse is in- 
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herent in any governmental grant of power. But to 
prevent that abuse so far as it is humanly possible to 
do so, I would confine such legislation to the Depart- 
ment of Justice and to no other Department.” 


President Roosevelt went on to say: 


“It is always easy to conjure up extreme and even 
oppressive possibilities in the exertion of authority... 


Congress, which creates and sustains these agencies” — 
and grants these authorities — may well “be trusted to 
correct whatever defects experience may reveal.” 

Edgar Hoover, in testifying on this subject before the Con- 
gress, said this: 

“TI dare say that the most violent critic of the F.B.I. 
would urge the use of wire tapping techniques if his 
child were kidnapped and held in custody.” 

Certainly, there is as great a need to utilize this technique to 
protect our country from those who would enslave us and are 
engaged in treason, espionage, and subversion and who, if suc- 
cessful, would destroy all our institutions and all our freedom. 

Now, this request which the Attorney General has made is, 
under the circumstances, a most modest request. He has asked 
that the power be granted in cases of treason, espionage, and 
kidnapping. He has not undertaken to ask for the broad power, 
and it seems to us, even though we in the Department may be 
too close to it to have a completely objective view, that in the 
atomic age, the nuclear age, the age of treason, whatever we 
may call it, this request ought to be granted so that the Depart- 
ment of Justice may use modern techniques, not simply for the 
purpose of preventing the commission of a crime, but also for 
the purpose of prosecuting the criminals, especially in these two 
particularly serious areas of national security and the terrible 
crime of kidnapping. 

I think I can speak for the Attorney General when I say 
that we would urge you to try to dispel some of the confusion 
that surrounds this subject in the minds of a great many people 
who are not well informed on it; and, even at the risk of lobby- 
ing a little bit today, I would like to ask you to communicate 
your views on this important subject to the members of the 
House and Senate who represent the State of Louisiana in Wash- 
ington; and, if you concur with our view, urge them to support 
this bill which will give us this much needed power. 

Thank you very much. 
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Honest Oversight 


LLOYD PAUL STRYKER, the renowned criminal lawyer, in 
his book ''The Art of Advocacy" recently published by 
Simon and Schuster recounts in Chapter XI a case he 
argued before the Appellate Division of the Third Depart- 
ment of the New York Supreme Court. 


In his opposing brief, the Attorney General of New York 
cited a case which had been decided by the same court 
and which was directly opposed to Mr. Stryker's conten- 
tions. Upon consulting SHEPARD'S CITATIONS, however, 
Mr. Stryker discovered that that case had been reversed 
by unanimous action of the New York Court of Appeals. 


In his argument before the court, Mr. Stryker said: 


"* * * there is, | believe, such a thing as fraud in the 
practice of law, and | have always understood that to 
file a grossly misleading and deceptive brief consti- 
tuted such a fraud. Now had | not resorted to the 
simple expedient of examining SHEPARD'S CITA- 
TIONS, it might well be that my opponent's brief 
would have misled you into the making of an erroneous 
decision. But let me at once acquit the Attorney 
General of fraud in the practice of law by filing a 
deceptive brief. He has been guilty of no fraud... 
Searching for the right designation of what he has 
done, | think at last that | have come upon the correct 
answer: He is guilty of an ‘honest oversight.’ Of course, 
the slightest effort on his part (through the use of 
SHEPARD, for instance) would have revealed to him 
that this authority had been reversed.” 


Shepard's Citations 
Colorado Springs 
Colorado 




















Louisiana and the Uniform Commercial 


Code 


James Thomas Connor 
Member of the New Orleans Bar and former Dean of the 
Faculty of Law, Loyola University, New Orleans 


The time is at hand when the Legislature, the Bench and the 
Bar, and the commercial interests of the state will have to begin 
to think about a fundamental policy issue. I refer to the Uniform 
Commercial Code and the feasibility of its adoption in Louisiana. 
It is not my purpose in this paper to assume the role of special 
pleader either for or against adoption of the Commercial Code. 
Partisan views should await inquiry into the background of this 
proposed legislation and familiarization with its scope and pur- 
pose and the circumstances that brought the Code into being. I 
feel a compelling obligation to undertake this preliminary an- 
alysis since for many years I have had the honor to serve as one 
of the Louisiana Commissioners on Uniform State Laws. It was 
the National Conference of Commissioners on Uniform State 
Laws which, in cooperation with the American Law Institute, 
assumed the responsibility for drafting a comprehensive com- 
mercial code. Now, after almost a decade of constant and dili- 
gent labor, the Code is complete and at this writing has been 
adopted in the Commonwealth of Pennsylvania, and has been 
presented for consideration to the legislatures of other states. 


THE LOUISIANA SITUATION 


As this is written, Louisiana has just completed a notable 
celebration of the Sesquicentennial of the Louisiana Purchase, 
the event whereby a vast land area on this continent was secured 
from France. The significance of this acquisition is underscored 
by the fact that the one hundred and fiftieth anniversary of the 
occasion was climaxed by the appearance in New Orleans of the 
President of the United States. The event bears on this story 
since it emphasizes a fact well known to all students of Louisi- 
ana’s legal history. Unlike her sister states which drew inspira- 
tion and derived precedent from English common law sources, 
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Louisiana established a civil law system of private law modelled 
specifically on the Code Napoleon of France and grounded on 
the civil law which had reached a fairly high state of develop- 
ment on the continent of Europe at the beginning of the nine- 
teenth century. Thus Louisiana is unique among the states of 
the United States in that its basic law has its genesis in the civil 
law tradition whereas the other states for the most part have 
absorbed the common law as the framework of their jurispru- 
dence. It is not relevant to this paper to explore the fascinating 
ramifications of this comparative law development but the fact 
is important to an understanding of some of the obstacles which 
must be reckoned with when appraising the feasibility of adopt- 
ing the Commercial Code in Louisiana. 


Legal historians have been wont to distinguish the common 
law and the civil law systems by observing that the former is 
the “unwritten” law whereas the latter is the ‘“‘written” law. The 
source of the common law is said to be found in the decisions of 
the court, whereas the civil law is found in a written code. That 
is to say, the common law flowered by assembling into a syste- 
matic statement the accumulation of decisions of the courts of 
last resort and has been not inaptly described as ‘‘judge-made”’ 
law. The civil law on the other hand starts out with a definitive 
statement of the law purportedly covering the entire field under 
consideration and the function of the judge under this discipline 
is to “interpret” the written word. Thus stare decisis or the habit 
of digging into previous decisions for light on the law does not 
have the theoretical prominence in the civil law tradition that it 
enjoys in common law jurisdictions. Nations and states which 
have adopted the civil law usually have adopted a civil code pur- 
porting to cover the area of private law, a commercial code lim- 
ited to business and trade transactions, and a penal code dealing 
with crimes and public offenses. Louisiana, however, though 
committed to the civil law, has never adopted a commercial code 
despite the fact that the redactors of the Civil Code of 1825 ex- 
pected the Legislature to adopt a Commercial Code and one had 
been drafted. The void thus created (if such it is!) has been 
filled by occasional enactment by the Legislature of laws on spe- 
cial subjects of a commercial nature supplemented by the 
adaptation of certain ideas found in the Civil Code to commer- 
cial transactions, especially in the field of sales. The result has 
been a make-shift at best but the fact points up the pressing de- 
mand that Louisiana as well as the other states of the Union 
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must endeavor to keep its laws on commercial transactions 
abreast of the techniques and devices developed by the business 
community to facilitate its affairs. Nor should it be imagined 
that Louisiana stands alone in the topsy-turvy development of 
statute law affecting commercial activities. A mass of varied and 
conflicting legislation has been adopted in the other states of the 
United States and this remark may justify a digression to advert 
to a problem growing out of the dual sovereignty under which 
we in the United States live. 


THE NATIONAL SITUATION 


At the risk of relating the obvious but remembering that this 
comment is designed for perusal by laymen as well as lawyers, 
I will attempt only in the broadest strokes to outline the picture 
of dual sovereignty created by having forty-eight sovereign 
states merged for some purposes into another sovereign called 
the United States. It is generally recognized that the creation of 
the United States by the adoption of the Constitution in 1789 
embodied a surrender by the several states (or by the People) 
of some elements of sovereignty which formerly they had en- 
joyed and exercised. Thus it is said that the federal Constitution 
in respect of the Union embodies a “grant” of power. What 
is meant is that the United States (the federal authority) is lim- 
ited in its governmental action to those subjects and those ob- 
jects and only those subjects and objects specifically authorized 
by the Constitution. By way of contrast, it is said that the sev- 
eral states, being complete sovereigns, may exercise govern- 
mental action on all subjects and on all objects, save only as the 
particular state constitution denies to the State the authority 
to act or the State by its membership in the Union has surren- 
dered some elements of its sovereignty by the terms of the fed- 
eral Constitution. As a consequence, citizens have encountered 
many anomalous situations. For example, there long has been 
agitation to make the laws relating to marriage and divorce uni- 
form throughout the nation. Proponents of uniformity have re- 
vealed that under the present hodge-podge of state legislation a 
man can at one and the same time be a bachelor in one state, 
married in another, and a bigamist in another, with the attend- 
ant train of tragic consequences flowing from this situation 
when children are involved. Now there are only two ways to 
achieve uniformity of legislation in the United States. One way 
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is to have the Congress legislate. But a condition must be met 
at the outset. Does the federal Constitution give the Congress 
the power and authority to legislate on the subject? If it does 
not, then Congressional action is unavailable unless the Consti- 
tution is amended to confer the power. This procedure naturally 
raises issues of states’ rights and the mechanical problem of 
securing passage of an amendment to the federal Constitution 
by constitutional processes. When it is remembered that the fed- 
eral Constitution has been amended only twenty-odd times (in- 
cluding the first ten amendments commonly called our “Bill of 
Rights”) during more than one hundred and sixty years of our 
national life, the enormity of the task of amendment of the Con- 
stitution as a means to uniformity throughout the United States 
is self-evident, aside from the fact that each surrender by the 
states strips them of some previously enjoyed sovereign power. 
The only alternative is to endeavor to have all of the states adopt 
identical legislation on the subject under consideration and hope 
that the law will be uniformly interpreted by the courts of all 
the states. It is to the accomplishment of the latter alternative 
that the National Conference of Commissioners on Uniform 
State Laws is dedicated. 


Now we may gather the threads of this story and weave 
them into the pattern of this paper. Perusal of the federal Con- 
stitution will disclose that the federal government has been given 
very little jurisdiction over the field of commercial transactions 
as such and none over purely intra-state transactions, yet the 
economic and commercial development of the nation to the point 
where it is the marvel and model of the world of business has 
been on a national scale. To be sure, this development of com- 
merce and industry has been aided and abetted by a communi- 
cations and transportation system which has woven the nation 
into a marvelous commercial entity uninhibited and unimpeded 
by state boundaries, save only as and when the disparity of state 
laws makes the business community conscious of state lines. As 
Dean Pound would say: “The felt necessities of the times” de- 
mand as much uniformity as possible among the states in the 
law governing commerce. To meet this demand, the National 
Conference of Commissioners on Uniform State Laws in con- 
junction with the American Law Institute, in the year of 1945 
embarked on the stupendous task of systematizing and codifying 
the rules of law as they relate to and regulate commercial trans- 
actions. The Uniform Commercial Code is indeed more than a 
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mere restatement of the better considered rules as they have 
been developed. It is a comprehensive treatment of the whole 
field of commercial law as an integrated entity with a constant 
terminology throughout and recognizes the functional mission of 
various legal devices as they are employed in commercial trans- 
actions. In some instances the Commercial Code has broken with 
existing and traditional views as for example in the field of 
sales where the “title” concept (the tenuous value of which many 
lawyers recognize) has been abandoned in favor of the “con- 
tract” concept. 


THE NATIONAL CONFERENCE 


Although the National Conference of Commissioners on 
Uniform State Laws has drafted and approved the Uniform 
Commercial Code, it is at the moment not the law anywhere ex- 
cept in the Commonwealth of Pennsylvania since the Conference 
possesses no legislative powers. While the Conference is national 
in composition in that the Commissioners who compose it come 
from all the states of the Union, the Commonwealth of Puerto 
Rico, the Territories of Hawaii and Alaska, and the District of 
Columbia, it is a voluntary association as such. Acts prepared 
and approved by it must be submitted to the Legislatures of the 
states for approval before they can have any legal effect. The 
following extract from the Handbook of the National Confer- 
ence (1950) will serve to acquaint the casual reader with the 
origin and purposes of this group: 


.... The origin of the National Conference is brief- 
ly this. In 1889 the American Bar Association appoint- 
ed a special committee on Uniform State Laws. In 1890 
the legislature of the State of New York adopted an act 
authorizing the appointment of “commissioners for the 
promotion of uniformity of legislation in the United 
States,” whose duty it was to examine certain subjects 
of national importance that seem to show conflict 
among the laws of the several commonwealths, to ascer- 
tain the best means to effect an assimilation and uni- 
formity in the laws of the states, and especially 
whether it would be advisable for the State of New 
York to invite the other states of the Union to send rep- 
resentatives to a convention to draft uniform laws to 
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be submitted for the approval and adoption of the sev- 
eral states. In the same year, a special committee of 
the American Bar Association, after reciting the action 
of New York, reported a resolution that the Associa- 
tion recommended the passage by each state and by 
Congress for the District of Columbia and the terri- 
tories, of a law providing for the appointment of Com- 
missioners to confer with Commissioners from other 
states on the subject of uniformity in legislation on 
certain subjects. As a result of the action of New York, 
of the recommendation of the American Bar Associa- 
tion, and of the efforts of various interested persons, 
the first National Conference of Commissioners was 
held in August 1892, at Saratoga, New York, for three 
days immediately preceding the annual meeting of the 
American Bar Association. Since that time, fifty-nine 
(as of 1950) National Conferences have been held. 
While in the first National Conference but nine states 
were represented, since 1912 all the states, territories, 
the District of Columbia, Puerto Rico, and the Philip- 
pine Islands (before their independence) have been of- 
ficially represented. 


The object of the National Conference, as stated in 
its constitution, is “to promote uniformity in state laws 
on all subjects where uniformity is deemed desirable 
and practicable.” The National Conference works 
through standing and special committees. In recent 
years all proposals of subjects for legislation are re- 
ferred to a standing Committee on Scope and Program. 
After due investigation, and sometimes a hearing of 
parties interested, the committee reports whether the 
subject is one upon which it is desirable and feasible 
to draft a uniform law. If the National Conference de- 
cides to take up the subject, it refers the same to a spe- 
cial committee with instructions to report a draft of an 
act. With respect to some of the more important acts, it 
has been customary to employ an expert draftsman. 
Tentative drafts of acts are submitted from year to 
year and are discussed section by section. Each uniform 
act is thus the result of one or more tentative drafts 
subjected to the criticism, correction, and emendation 
of the Commissioners, who represent the experience 
and judgment of a select body of lawyers chosen from 
every part of the United States. When finally approved 
by the National Conference, the uniform acts are rec- 
ommended for general adoption throughout the juris- 
diction of the United States and are submitted to the 
American Bar Association for its approval. 


The National Conference has drafted and approved 
one hundred and fourteen acts (as of 1950). It has also 
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approved some acts drafted by other organizations. 
Some of its own acts have been by National Confer- 
ence action declared obsolete and superseded, or have 
been withdrawn, leaving at present (1950) a total of 
sixty-nine acts being recommended for adoption. .. . 


Louisiana has profited considerably from the work of the 
Conference in that some thirty-five of the uniform or model acts 
prepared by the Conference have been adopted by the Legisla- 
ture and are now the law of this state. Among those in the com- 
mercial law field are included the Negotiable Instruments Act, 
the Bills of Lading Act, the Fiduciaries Act, the Principal and 
Income Act, the Sale of Securities Act, the Stock Transfer Act, 
and the Warehouse Receipts Act with amendments. To comple- 
ment these Louisiana ‘has also enacted a chattel mortgage law 
which follows generally the statute law of the other states. Sig- 
nificantly, Louisiana has not adopted the Uniform Sales Act or 
the Conditional Sales Act. Hereby hangs a tale of which more 
anon. 


WHY A COMMERCIAL CODE? 


In answering this question it will be well to examine the 
scope and content of the Commercial Code since in this under- 
taking we will discover part of the reason that has prompted its 
accomplishment. Following is an extract from the “Comment” 
to the Title, prepared by the National Conference of Commis- 
sioners on Uniform State Laws and The American Law Insti- 
tute, as it appears in the official draft of the Code (1952) : 


Hitherto most commercial transactions have been regu- 
lated by a number of uniform laws prepared and pro- 
mulgated by the National Conference of Commission- 
ers on Uniform State Laws. These acts, with the dates 
of their promulgation by the Conference are: 


Uniform Negotiable Instruments Law. .1896 


Uniform Warehouse Receipts Act...... 1906 
Rye CD: PE 2s eo ac ee Huy co o's 0s 1906 
Uniform Bills of Lading Act.......... 1909 
Uniform Stock Transfer Act.......... 1909 
Uniform Conditional Sales Act........ 1918 
Uniform Trust Receipts Act........... 1933 


Two of these acts have been adopted in every American 
State and the remaining acts have had wide acceptance. 
Each of them has become a segment of the statutory 
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law relating to commercial transactions. It has been 
recognized for some years that these acts needed sub- 
stantial revision to keep them in step with modern com- 
mercial practices and to integrate each of them with 
the others. The concept of the present Act (sic) is 
that “commercial transactions” is a single subject of 
the law, notwithstanding its many facets... . 
This Act (sic) purports to deal with all the phases 
which may ordinarily arise in the handling of a com- 
mercial transaction from start to finish. . . .* 
*Reproduced with permission of the copyright owners. 


The Code is divided into ten Articles as follows: 


Article I 


GENERAL PROVISIONS 


Part 1 


Short Title, Construction, Application and Subject Matter 
of the Act 


Part 2 
General Definitions and Principles of Interpretation 


Article II 


SALES 


Part 1 
Short Title, General Construction and Subject Matter 


Part 2 
Form, Formation and Readjustment of Contract 


Part 3 
General Obligation and Construction of Contract 
Part 4 
Title, Creditors and Good Faith Purchasers 


Part 5 
Performance 


Part 6 
Breach, Repudiation and Excuse 


Part 7 
Remedies 
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Article III 


COMMERCIAL PAPER 
Part 1 
Short Title Form and Interpretation 


Part 2 
Transfer and Negotiation 


Part 3 
Rights of a Holder 
Part 4 
Liability of Parties 
Part 5 
Presentment, Notice of Dishonor and Protest 
Part 6 
Discharge 
Part 7 
Collection of Documentary Drafts 
Part 8 
Miscellaneous 
Article IV 


BANK DEPOSITS AND COLLECTIONS 


Part 1 
General Provisions and Definitions 
Part 2 
Collection of Items: Depositary and Collecting Banks 


Part 3 
Collection of Items: Payor Banks 


Part 4 
Relationship between Payor Bank and its Customer 
Article V 


DOCUMENTARY LETTERS OF CREDIT 
Article VI 


BULK TRANSFERS 
Article VII 


WAREHOUSE RECEIPTS, BILLS OF LADING AND OTHER 
DOCUMENTS OF TITLE 
Part 1 
General 
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Part 2 
Warehouse Receipts: Special Provisions 
Part 3 
Bills of Lading: Special Provisions 
Part 4 
Warehouse Receipts and Bills of Lading: General Obligations 

Part 5 

Warehouse Receipts and Bills of Lading: Negotiation 

and Transfer 

Part 6 

Warehouse Receipts and Bills of Lading: Miscellaneous 

Provisions 


Article VIII 


INVESTMENT SECURITIES 
Part 1 
Short Title and General Matters 
Part 2 
Issue-Issuer 
Part 3 
Purchase 
Part 4 
Registration 


Article IX 


SECURED TRANSACTIONS: SALES OF ACCOUNTS, 
CONTRACT RIGHTS AND CHATTEL PAPER 


Part 1 
Short Title, Applicability and Definitions 

Part 2 

Validity of Security Agreement and Rights of Parties Thereto 
Part 3 

Rights of Third Parties; Perfected and Unperfected Security 

Interests; Rules of Priority 

Part 4 
Filing 
Part 5 
Default 


Article X 


EFFECTIVE DATE AND REPEALER 
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Business men, all of whom engage in various commercial 
transactions, whether as banker, broker, investor, trader or 
agent, will be impressed by the comprehensive scope of the Code 
as well as recognize the inter-relation of the various parts. Thus 
as a first reason for the Code we may say that it covers in a 
comprehensive sweep the legal aspects of commercial transac- 
tions functionally considered without fixed adherence to fields 
of the law as these have become crystallized due to the fact that 
specific fields of commercial activity became subjects of special 
compartmented laws such as Negotiable Instruments and Stock 
Transfers, for example. Since negotiable instruments by defi- 
nition did not include corporate stock certificates, it became 
necessary to draft and enact a uniform stock transfer act. In 
the Code both of these subjects are correlated and the rules of 
law relating to them have been stated with a common and con- 
stant use of terms throughout. The advantage is self-evident. 
Nor should we over-look the timeliness of the drafting of the 
Commercial Code! The development of commercial practices and 
techniques has entered a stage of maturity thus enabling spe- 
cialists to undertake a comprehensive statement of the applicable 
rules of law with reasonable assurance that the result will serve 
the commercial world effectively without the necessity of con- 
stant revision. In this connection it would be remiss not to 
acknowledge the scholarship, skill and awesome knowledge that 
was brought to this task by Professor Karl N. Llewellyn and 
Miss Soia Mentschikoff, Editor-in-Chief and Associate Editor- 
in-Chief, respectively, of the Code, as well as of the other ex- 
perts who have left the mark of their scholarship on this work. 
Finally, the impetus for undertaking the Commercial Code came 
as a consequence of agitation from various commercial interests 
to have the Congress enact a federal sales act applicable to inter- 
state transactions so as to bring some semblance of uniformity 
out of the maze of confusing and confused state laws. Nor is this 
agitation entirely stilled! During the past two years there have 
been indications that the movement will be revived if there is 
reluctance upon the part of the states to adopt the Code. This 
eventuality should not be ignored in Louisiana in appraising the 
desirability of adopting the Uniform Commercial Code since 
willy nilly, if a federal statute is enacted, Louisiana will have to 
conform. 


Over and above recognition of the fact that the Commercial 
Code is a consistent and integrated approach to commercial 
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transactions in all of the ramifications, the Code merits careful 
appraisal when account is taken of the tremendous economic and 
commercial development in the United States in the twentieth 
century. This development is even more dramatically reflected 
in Louisiana in recent years. The truth of this statement need 
not be labored by statistics but I will recite a few figures limited 
to the New Orleans area only and in this presentation I acknowl- 
edge my debt to Arthur S. Graham, Director of the Research De- 
partment of the Chamber of Commerce of the New Orleans 
Area. Bank clearings in New Orleans have risen from two bil- 
lion odd in 1939 to almost eight billion in 1952; Bank resources 
rose from three hundred and twenty-five million to nine hundred 
and sixty-eight million during the same period; Bank deposits 
trebled from three hundred million in 1939; Net effective Buy- 
ing Income rose from two hundred eighty-six million in 1939 to 
nine hundred and forty-four million in 1952. Even this brief 
data discloses the significant increase in commercial activity in 
and around New Orleans during the past two decades. It is rea- 
sonable to suppose that relatively similar development has oc- 
curred throughout the state generally. All signs point to it. This 
phenomenon of augmented business activity multiplies the in- 
stances of interstate commercial interplay which to be really 
effective ought to be able to operate on a common ground of 
legal precept and understanding. The Commercial Code offers 
such a common ground. 


Granting that from a commercial and business point of view 
uniformity among the states is greatly to be desired, we cannot 
blink the fact that there are formidable obstacles standing in the 
way of adoption of the Commercial Code in Louisiana. These 
difficulties flow from the attractiveness of certain institutional 
ideas and preconceptions found in the Civil Code, especially in 
the field of Sales, which heretofore have been an effective re- 
straint upon any encroachment by the doctrinal ideas developed 
in the other states. It is not my purpose here to examine and at- 
tempt to evaluate the merits of this issue. I have considered it 
to be sure, but it is for those more competent than I to espouse 
it. Suffice it to observe in passing that the Civil Code is itself 
an act of the Legislature and can be changed by the Legis- 
lature. It was never intended to be as immutable as the law of 
the Medes and the Persians. If the argument against the Com- 
mercial Code reduces down to partisan conflict pitting the civil- 
ians against any presumed encroachment from what are 
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considered to be alien and common law doctrines, it would be 
unfortunate indeed. The issue should be approached from posi- 
tions much broader and more objective than local pride in exist- 
ing thought habits even in the face of urgent demand for re- 
vision of the law of commercial transactions in the general 
interest. 


THE FIRST TASK 


What then is the first task to be undertaken? Here we may 
note with pride and relief that there is in Louisiana organiza- 
tional assistance equal to the task. Foremost on the legal side is 
the Louisiana Law Institute. Additionally, we have the Legisla- 
tive Council which is admirably suited to participate in the ex- 
ploratory program. We have the faculties and research facilities 
of the three law schools, the personnel of which has had experi- 
ence in such undertakings while working in cooperation with the 
Institute. Finally, there are the State and local bar associations. 
I am not able to speak with competence on the availability of 
comparable agencies in the commercial and business field. That 
they are there, I have no doubt. It remains only for their re- 
sources and personnel to be rallied and integrated into a joint 
enterprise. I hope this story may be the beginning of impetus to 
rally representatives of all interested groups to the end that the 
Commercial Code may be appraised from the Louisiana point of 
view. As may be expected in so monumental a work, there is a 
wealth of critical literature on the Commercial Code and the 
American Law Institute has prepared a bibliography of this 
material as it has been published up to March Ist, 1954. 


The second step in this undertaking should be to have the 
Commercial Code annotated. Lawyers understand this nomen- 
clature but for the layman, this means that the Commercial Code 
should be compared with the existing law in Louisiana. The re- 
sult of this study will disclose where and to what extent existing 
rules of law will be changed or modified or repealed if the Code 
were adopted. Not only will this study be of immeasurable imme- 
diate value but if the Code is adopted, it will become the con- 
stant guide to the Bench and Bar as well as to the commercial 
people in resolving problems as they arise. The law schools 
should be able to shoulder this task in stride. Many states have 
already embarked upon such a program of annotation. In Penn- 
sylvania this project was completed soon after the final draft of 
the Code was approved. 
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Finally, there should be a series of conferences held through- 
out the state to afford interested persons the opportunity to ap- 
pear and state their views and at the same time publicize the 
Code so that it will become a conversation piece in legal and 
commercial circles. Such a program will take time but the im- 
portance of the subject deserves it. If sentiment for adoption of 
the Code crystalizes, a target could be the 1956 session of the 
Legislature for introduction of the Code. This will afford time 
within which to accomplish the preliminary work in annotating 
the Code and organizing the groups which will sponsor its study 
and evaluation. 


I hope there will be no organizational competition for a place 
in the sun in this undertaking. The study is for the common 
good. The preparation of the Code has been in that spirit and 
although hundreds of the best minds in the United States have 
toiled on this project, it remains almost anonymous in its author- 
ship — a moving tribute to the disinterested scholarship of its 
creators. I venture to indulge the devout hope that if this study 
is undertaken in Louisiana it will be characterized by similar de- 
votion to the task at hand and not be blemished by individuals 
or agencies seeking personal glory or gratification. 


One final note of caution needs to be sounded: The consid- 
ered judgment of all those who know is that the Code should be 
adopted in toto or rejected in toto. It is an integrated whole. It 
is too comprehensive and formidable for any legislative com- 
mittee in the brief time available to it to attempt to judge the 
merits of any particular section, paragraph or part of it. It 
should be embraced in its entirety or rejected in similar fashion. 
This is not a call to partition the Code. So to do would lead to 
chaos worse confounded. 


In conclusion, I am authorized to state on behalf of my fel- 
low Commissioners that we stand ready to do all in our power 
to prosper a critical study of the Uniform Commercial Code and 
to make available the materials that are at our disposal as mem- 
bers of the National Conference of Commissioners on Uniform 
State Laws. 














The New Louisiana Judicial Council 


The recent announcement by the Chief Justice of the Su- 
preme Court of Louisiana of the appointment of Professor 
George W. Pugh to assist in the future work of the Judicial 
Council, and the generous support of this activity by the last 
legislature, afford convincing evidence of the sincerity of 
Louisiana’s intention to improve its administration of justice. 


Without in any way attempting to claim credit for the future 
work of the Judicial Council, the Louisiana State Bar Associa- 
tion takes pardonable pride in at least its conception and gesta- 
tion. It was during the 1947 annual meeting of the Association 
that its Section of Judicial Administration approved the Judicial 
Council “in principle,” and the Section’s chairman, the present 
Chief Justice, appointed a committee to study the proper type 
of council for Louisiana, and to report its findings and recom- 
mendations to the next annual meeting.’ This committee, consist- 
ing of the late Judge Robert M. Taliaferro, Judge Carlos G. 
Spaht, Messrs. Julius B. Nachman and Richard B. Montgomery, 
Jr., with Judge Cleveland Frugé as chairman, submitted to the 
1948 meeting of the Section a recommendation for the creation 
of a Judicial Council by rule of the Supreme Court, with sub- 
stantially its present pattern. This recommendation was adopt- 
ed, and the Supreme Court was memorialized to create the 
Judicial Council by rule, and in accordance with the recom- 
mendations of the committee.* On May 3, 1950, due largely to 
the efforts of the present Chief Justice and of Judge Frugé, who 
was then sitting on the Supreme Court, the latter adopted Rule 
XXII, creating the Judicial Council in accordance with the Sec- 
tion’s memorial.‘ In the 1951 revision of the Rules of the Su- 
preme Court, the number of the Judicial Council rule was 
changed, but no other alteration was made.® 


1Reports of the Louisiana State Bar Association for 1947 and 1948 
(1948), pages 35, 36. 

2Ibid., pages 87-89. 

3Ibid., pages 90, 91. 

4See 8 L. S. A. — Revised Statutes (1951), pages 639-641. 
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The Council met for the first time in 1952, but it was forced 
to defer activation of its plans for lack of funds. The 1954 ap- 
propriation, and the appointment of a full-time administrator, 
will make the functioning of the Judicial Council a reality. 


Persons too numerous to mention here have contributed to 
the creation of the Council, but the major credit therefor must 
be given to Chief Justice John B. Fournet, Judge Cleveland 
Frugé, and Richard B. Montgomery, Jr., the immediate past 
president of the Association. The creation and activation of this 
most important organ of any expeditious and efficient system of 
administering justice demonstrates vividly the possibilities of 
accomplishment through united and integrated professional 
effort. 


5Rule XXI, Revised Rules of Supreme Court of Louisiana (1951), pages 
36-40. 
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Legal Aid in New Orleans 


By Charles E. Richards 
of the New Orleans Bar 


The “City that care forgot” has not forgotten to care for the 
needs of its less fortunate citizens in the field of legal aid. 


New Orleans presents a “party dress’ appearance to hun- 
dreds of thousands of visitors, as those attending this year’s 
annual Legal Aid Conference (November 10-13) will see; but 
she has her “seamy side,” too. Her jails are not empty. And 
many of her citizens know the burden of overwhelming debt. 


In 1926 a few public-spirited women determined to do some- 
thing about conditions at Parish Prison, where, it appeared, 
indigent persons charged with crime were being victimized by 
a small clique of unscrupulous lawyers. They organized the 
Prison Aid League, under the leadership of Mrs. Gustave West- 
feldt, Sr., Mrs. Fernand May, Mrs. Oscar Putnam, Mrs. Joseph 
E. Friend, Mrs. Arthur Weil and Mrs. I. I. Lemann. They visited 
the prisoners, then the prisoners’ homes. They sought legal 
counsel for cases considered deserving. They co-operated with 
the Family Service Society in trying to make things easier for 
the prisoners’ families. Volunteer workers performed all the 
tasks of the Prison Aid League, which eventually received an 
allotment of $50.00 monthly from the Community Chest. 


The legal aid movement was gaining momentum nationally 
about this time, and the members of the New Orleans Bar Asso- 
ciation were considering the feasibility of a legal assistance pro- 
‘gram. A Special Committee on Legal Aid was appointed by the 
association president. Mr. Louis G. Lemle, who had participated 
in legal aid work in his student days at Harvard Law School, and 
who was a prime mover in the local effort to make legal aid 
available to those unable to employ counsel, was named chair- 
man of this special committee. 


Mr. Lemle’s committee and the leaders of the Prison Aid 
League, seeing that they had a common purpose, soon were work- 
ing together so closely that the Prison Aid League agreed to 
allot its entire Community Chest appropriation to legal aid work 
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in the event a bureau should be established. With this income 
assured, the New Orleans Bar Association made an appropria- 
tion and, in December, 1932 the Legal Aid Bureau was organ- 
ized as an unincorporated body. Technically, the infant Legal 
Aid Bureau was an activity of the Prison Aid League, but its 
work was conducted entirely by members of the New Orleans 
Bar Association. It was given space in the Bar Association’s 
offices, and the association also provided the services of its 
stenographer. 


Mr. Eugene Thorpe was employed (on a part-time basis) as 
office counsel, and remained for more than a decade. 

In 1935 the Legal Aid Bureau was incorporated under the 
laws of Louisiana. Two of the founders of the Prison Aid 
League, Mrs. Oscar Putnam and Mrs. Joseph E. Friend, became 
members of its board of directors. Mrs. Friend is still a mem- 
ber of the board. 


Until 1940 the Legal Aid Bureau limited its work to civil 
matters. The office counsel interviewed clients, advised them on 
matters not requiring litigation, and referred trial matters to 
members of a volunteer panel of attorneys. 


In September, 1940 the bureau established a Criminal Law 
Division in the Criminal District Court under the exceptionally 
capable direction of Mr. Samuel Lang as full-time counsel. This 
division immediately gained the respect and confidence of the 
Judges of the Criminal District Court and of the District Attor- 
ney and his staff. 

Under the leadership of Mr. James H. Drury, president, the 
Legal Aid Bureau this year established offices for its Civil Di- 
vision separate from those of the Bar Association, and employed 
full-time office counsel, thus making its services available to the 
public from 9 a. m. to 5 p. m. 

The value of the Bureau’s work has been recognized by the 
Community Chest (whose annual appropriation to this agency 
now approaches $20,000) ; by the city’s social agencies, which 
annually refer hundreds of clients to the Bureau; by the Courts, 
who refer many civil case defendants to the Bureau for repre- 
sentation and appoint the legal aid lawyer as counsel for un- 
represented defendants in felony cases; by the public, many of 
whom designate the Bureau as beneficiary of their donations to 
the United Fund; and by the members of the Bar Association, 
who are lending their whole-hearted support. 


4). 
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Legal Aid Conference Program 


The 32nd Annual Legal Aid Conference will take place Nov. 
10-13 at the Roosevelt Hotel. The program calls for the follow- 
ing activities: 

Wednesday. An informal meeting will be held in the Gold 
Room from 10:30 a.m. until noon. Exhibits will be on display. 
From 5:30 to 7 p. m., a reception will be held at the home of Mr. 
and Mrs. Edgar Stern. Wives and husbands of the delegates are 
invited to attend and transportation will be provided. At 8:30 
p. m. delegates will see Legal Aid on TV —a look at the Justice 
television program. The showing will feature selected kinescopes 
of the program and a behind-the-scenes account by John Rust, 
co-producer, on how it is put together. 

All persons attending the Conference were asked to register 
Wednesday morning if possible. But registration is open from 
10 a. m. to 5 p. m. in Room B of the mezzanine, and the registra- 
tion desk will remain open for the balance of the Conference to 
accommodate late arrivals. Tickets required for special func- 
tions and events are available at the registration desk. 

Thursday afternoon, free time has been set aside for sight- 
seeing. Private automobile tours are planned, as is a harbor trip 
aboard the Good Neighbor. 

Friday, 6 to 7:30 p.m., the New Orleans Bar Association 
will hold a reception preceding the Annual Dinner, which will 
be held in conjunction with the annual meeting of the New Or- 
leans Bar Association. 

The Conference officially convenes at 2 p.m. Wednesday in 
the Gold Room. After a welcome to the delegates by Thomas W. 
Leigh, president of the Louisiana State Bar Assn.; W. Ford 
Reese, president of the New Orleans Bar Assn.; and James H. 
Drury, president of the New Orleans Legal Aid Bureau, officers 
of the National Legal Aid Assn. will report on committee activi- 
ties. Presiding will be Harrison Tweed, National Legal Aid 
Assn. president. Wednesday’s session is also an assembly of dele- 
gates for the transaction of such official business as may be 
brought up. 

A full program of meetings is scheduled for Thursday, Fri- 
day and Saturday morning, with election of officers and di- 
rectors terminating the Conference. 


4). 
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Memorial Exercises 


On Oct. 4, in New Orleans, annual memorial exercises were 
held at noon in the chambers of the Supreme Court of Louisiana. 


The exercises were opened by Thomas W. Leigh, Monroe, 
President of the Louisiana State Bar Association. The announce- 
ment of those memorialized and the presentation of individual 
memorials were made by Bascom D. Talley, Jr., of Bogalusa. 
The general eulogy was delivered by Fred G. Hudson, Jr., of 
Monroe. 


Closing remarks were by the Honorable Chief Justice John 
B. Fournet. The invocation was pronounced by the Right Rev- 
erend Iveson Noland, Suffragan Bishop of Louisiana, St. James 
Episcopal Church, Alexandria, and the benediction by Reverend 
Doctor Julian B. Feibelman, Rabbi, Temple Sinai, New Orleans. 


On the same day at 10:00 A. M., the second annual Red Mass 
was celebrated at the Saint Louis Cathedral in New Orleans by 
the Most Reverend Charles P. Greco, Bishop of Alexandria. The 
sermon was by the Most Reverend Maurice Schexnayder, Bishop 
Auxiliary of Lafayette. The Most Reverend Joseph F. Rummel, 
Archbishop of New Orleans together with the Bishops of Lafa- 
yette and Alexandria extended an invitation to all members of 
the bar and bench and their wives to attend this service, in- 
tended to invoke Divine guidance and strength in the adminis- 
tration of justice and in all members of the bench and bar for 
the coming year. This service had its beginning in European 
countries in the 13th century when the Mass was celebrated at 
the opening of each court term. 


The members of the bench participated in the procession into 
the Cathedral in their judicial robes. 


The committee for the Red Mass was composed of The Hon- 
orable John B. Fournet, Chief Justice, Supreme Court of Louisi- 
ana, ex officio; The Honorable Frank J. Stich, Judge, Civil Dis- 
trict Court, New Orleans, President, Louisiana District Judges 
Association; Mr. Thomas W. Leigh, President, Louisiana State 
Bar Association, ex officio; Mr. Paul M. Hebert, Mr. Richard B. 
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Montgomery, Jr., Mr. LeDoux Provosty, Mr. W. Ford Reese, Mr. 
John H. Tucker, Jr., and Mr. Robert E. LeCorgne, Jr. 


Mr. Charles J. Rivet was in charge of protocol. 


The committee in charge of the Exercises was composed of: 
Bernard Titche, Jr., chairman; Haywood H. Hillyer, Jr., Henry 
L. Newell, John C. Foster, Charles D. Lancaster and Robert L. 
Hickerson. 


Chairman of the reception committee was H. Martin Hunley, 
Jr. Members of the committee were: Walter J. Suthon, III, John 
W. Read, III, Albert Mintz, Joseph W. Joachim, Jr. and Walter 
Carroll, Jr. 


4). 
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Tulane Tax Institute 


The Tulane Tax Institute, sponsored by the schools of Busi- 
ness Administration and Law of Tulane University, announces 
its annual program to be held at the St. Charles Hotel in New 
Orleans, on November 17, 18, and 19, 1954. 


The subject of the program will be “A Comprehensive Dis- 
cussion and Analysis of the Internal Revenue Code of 1954.” 


The Institute will grant an appropriate certificate to each 
registrant who attends all six of the technical sessions of the 
Institute. The registration fee is $35.00. Luncheon lecture ses- 
sions for each of the three days are $2.50 each, and no refunds 
will be made unless notice is received on or before November 10, 
1954. 


Reservations may be made directly with the St. Charles 
Hotel. Rooms have been set aside for registered members of the 
Institute. 


Advance registration may be addressed to Mr. Peter Firman, 
School of Business Administration, Tulane University, New Or- 
leans 18, La. 


Oo 
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A General Eulogy by Fred G. Hudson of 


Monroe, on Behalf of the Bar Association 


Supreme Court of Louisiana 
Memorial Exercises 
October 4, 1954 


The profession of the law is deeply grateful to Your Honors 
and appreciative of the privilege you graciously afford us of 
coming before you today to voice our emotions occasioned by 
the untimely passing during the past year of those of our Asso- 
ciates, friends and loved ones who have passed to the ultimate 
jurisdiction of all mankind. 


It is fitting and proper that Your Honors dedicate the initial 
moments of each new term to the departed and have made this 
respectful and solemn purpose of tribute the Preference Order 
of the business of our highest judicial tribunal; thereby afford- 
ing this opportunity for all of us who remain to join together 
in renewing our faith in Almighty God, in attesting our sorrow 
and regret that some have been taken from us and in testifying 
publicly our acknowledgment of their useful lives and proclaim- 
ing our respect for their memory. 


The law has been called a strict and jealous master ; the prac- 
tice of it is much more than a job, it is in every sense a privilege 
and a profession; certainly as essential to our way of life as any 
and of greater import than most undertakings. 

It has become so obvious as to render it trite to say that with- 
out a learned, impartial and honorable judiciary, there would 
be no equity in dealings among men. It is as equally trite but 
true to say that without an honorable, intelligent, learned re- 
sourceful and able Bar, our Courts would have no source from 
which to obtain qualified Judges, without whom justice in all 
human affairs and relations would not be practicably possible. 

Unlike most human activities the practice of law has always 
been a profession. Like all professional functions its status in 
the minds and hearts of the people, during recorded history, has 
dwindled at times to low ebbs and has risen to sublime heights. 

Literature teems with testimonials to both extremes. A 
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Shakespearian character in Henry VI proposes as the first re- 
form to: 
“Kill all the lawyers” (Act IV, Se. 2, 1. 83). 

The immortal Hamlet, who chafed at “the law’s delay,” con- 
templating that it might be the skull of a lawyer, complacently 
inquires: 

“Where be his quiddities now, his quillets, his cases, 
his tenures, and his tricks?” (Act V, Sc. 1, 1. 106). 
That same versatile bard elsewhere recognizes that the law, 
“Stands as an edict in destiny.” (Midsummer 
Nights Dream, Act 1, Se. 1, 1. 151). 

Throughout his comprehensive works respect for the law is 
frequently versed. 

The Holy Scriptures profoundly envisage the law as a guide 
to rightful living, commend lawgivers, prescribe the basic laws 
of Moses and all the Prophets, recognize the Almighty God of 
us all as the Highest Judge. Jesus Himself “Answering spake 
unto the lawyers.” (Luke, 14, 3). 

Here in our own country, may we not take just pride in the 
fact that lawyers were largely the authors of our basic Charters 
of Rights and very really the actual Creators of our Nation. 
Throughout the unprecedented expansion and development of 
the most perfect system of freedom and liberty, lawyers have 
played the most distinguished part in that achievement. The 
right of our Courts to set aside unconstitutional statutes, early 
effected in Marbury vs. Madison, was a then unique legal con- 
cept and perhaps constitutes the most far-reaching purely Amer- 
ican contribution to the science of government. 

Here, in Louisiana particularly, we can proudly point to our 
legal geneology, which stems directly all the way back to the legal 
codes of antiquity, through the conflicts of the Middle Ages and 
the Napoleonic era; and as well, we have a considerable em- 
bracement of the more worthy modern developments of the com- 
mon-law, while preserving those essential characteristics of the 
civil system of laws. 

To us, who are steeped in them, such thoughts may be pro- 
saic. But I submit, Sirs, that when we gather as now to mourn 
for the passing during the past year of so many of our beloved 
and respected companions and associates, it is most appropriate 
not only that we kneel and pray for their salvation, as we have 
so beautifully and impressively done this morning, but, also, 
that we pause briefly to recall the dignity, the historical level 
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and the importance of the function in which they were engaged, 
of which they constituted so distinguished a vital part and to 
which they so ably, so generously and so fruitfully devoted their 
lives and labors. 

In our jurisprudence they have left their learning. Their 
character they have indelibly stamped upon the communities in 
which they resided. Their integrity of thinking and purpose has 
shaped their activities and undertakings. Their personalities con- 
tinue on in the hearts of their loved ones — and always shall. 

As has been so aptly and potently said by you upon a pre- 
vious similar occasion, Mr. Chief Justice, 


“for the friends and colleagues whose names have been 
read here this morning, time has merged with eternity” 
and yet, “though they speak not, they live, they live for- 
ever in the monuments that are their work, for their 
influence upon the law will last from evermore to ever- 
more.” 


To those words and to that sentiment, my feeble phrases 
can add nothing. The storms and strife which their wisdom, dili- 
gence, learning and industry enabled them to weather; their ex- 
amples, which chart for us who remain the proper course and 
route; their character and conduct in the living of their worthy 
lives — these will afford inspiration for us and for all posterity. 


To their families here present or within our contact we can 
only tender our sincerest condolences. May your sorrow at part- 
ing be relatively brief, may the satisfaction of having had them 
and of being so intimate a part of them be to you a comfort 
always. 


“The capacity of sorrow belongs to our grandeur; and 
the loftiest of our race are those who have had the pro- 
foundest grief, because they have had the profoundest 
sympathies.” 


“Every Calvary has an Olivet. To every place of cruci- 
fixion there is likewise a place of ascension. The sun 
that was shrouded is unveiled, and Heaven opens with 
hopes eternal to the soul which was nigh unto de- 
spair.” (Henry Giles). 


To Your Honors and to Our Brethren may I conclude: 


“Of law there can be no less acknowledged than that 
her seat is the bosom of God, her voice the harmony of 
the world; all things do her homage, the very least as 
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feeling her care and the greatest as not exempted from 
her power; both Angels and men and creatures of what 
condition soever, though each in different sort and 
manner, yet all with uniform consent, admiring her as 
the Mother of their security, their peace and their joy.” 
(Hooker). 


To this high tribunal, as the custodian not only of our ideals 
of justice and the integrity of our law but also as the ultimate 
earthly repository of the record and memory of our departed 
brethren, in the sacred presence of their loved ones, I commend 
their honored names in Wordsworth’s words: 


“And when the stream which overflowed the soul had 
passed away, a consciousness remained that it had left, 
of memory, images and precious thoughts. That shall 
not die and cannot be destroyed. 


“Death is the quiet haven of us all.” 


o 








FOR SALE: The following law books in good condition: 


80 Vols. Corpus Juris Secundum (Blue Buc.) $510.13 
14 Vols. Corpus Juris (to end) (Red & Black Buc.) 28.00 
13 Vols. Corpus Juris yearbooks (1939-1952) 13.00 
14 Vols. Fed. Rules Decisions (Tan Buc.) ; 46.67 
11 Vole, Fed. nc (2d) j (Tan Buc.) 496.54 
120 Vols. Fed. Supplement (Tan Buc.) 313.00 

U. S. Code An. 

West Pub. & Ed. 

Thompson 


All Titles, Tables, 
Indices, etc. 
Complete (Red Buc.) 300.00 


Address all inquiries to P. O. Box 1741, Monroe, Louisiana. 
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Resolution on Unethical and Improper 
Practices by Lawyers Offered to American 
Bar Association House of Delegates 


By Cuthbert S. Baldwin 


The resolution introduced by Cuthbert S. Baldwin of Louisi- 
ana, providing: 


“WHEREAS, certain alleged improper and unethical prac- 
tices by lawyers and illegal and improper activities by laymen 
who are alleged to be associated with such lawyers, in connec- 
tion with the solicitation and handling of personal injury claims 
have come to the attention of members of the Bar; and 


“WHEREAS, such alleged improper activities have not been 
confined to any particular state but have been so broad and wide- 
spread in scope that persons suffering injuries which have oc- 
curred in areas and states far removed from the locale of such 
lawyers have allegedly been promptly solicited, through un- 
ethical, improper and illegal methods established by such law- 
yers and laymen; and 


“WHEREAS, litigation in connection with some of the above 
referred to activities has taken place and certain courts have 
condemned same; and 


“WHEREAS, such alleged practices constitute what is 
known as “personal injury damage suit rackets” which tend to 
create a scandal and bring the legal profession into disrepute; 


“NOW, THEREFORE, BE IT RESOLVED, by the House of 
Delegates of the American Bar Association that a Special Com- 
mittee of this Association be appointed to investigate same, and 
to report its findings in connection with such alleged improper, 
unethical and illegal activities, together with its recommenda- 
tions as to the methods and procedures which should be adopted 
in order to eliminate same; and 


“BE IT FURTHER RESOLVED, that in the event evidence 
involving any such improper, unethical and illegal practices on 
the part of lawyers who are members of this Association is de- 
veloped, that such evidence be transmitted to the Standing Com- 
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mittee on Ethics and Grievances of this Association to the end 
that, if found guilty, such lawyers may be expelled from mem- 
bership in this Association; and, in such event, that the local 
and state bar associations having jurisdiction over such lawyers, 
as well as any who are not members of this Association, be also 
informed, to the end that they may take disciplinary and other 
measures against the parties involved.” 

Be Adopted. 


The Committee is informed that not more than $1,000 will 
be required to carry out the investigation authorized by this 
resolution during the first year. 


For information upon the subject of this resolution, the at- 
tention of the Special Committee is called to the following Court 
decisions: 


Application for Disbarment of Rerat (1947), 224 Minn. 
124, 28 N.W. (2) 168; 


In re Rerat (1950), 232 Minn. 1, 44 N.W. (2) 273; 
Chicago, Milwaukee and St. Paul RR. vs. Wolff (1929), 
199 Wis. 278, 226, N.W. 297; 


In re Disbarment of McDonald (1938), 204 Minn. 61, 
282 N.W. 677; 


In re McDonald (1940), 208 Minn. 330, 294 N.W. 46; 
Chunes v. BW & P Railroad Co. (D.C. Minn. 4th Div. 
1924), 298 Fed. 964; 


Atcheson, Topeka & Santa Fe Railway Corporation v. 
Sol. Andrews et al. and Southern Pacific Railway 
Co. vs. Andrews, Consolidated (1949), 338 IIl. 
App. 552, 88 N.W. (2) 364; 


Hildebrand et al. v. State Bar of California (1950), 36 
Cal. (2) 504, 225 P. (2) 508. 


The American Bar Association has announced that the fol- 
lowing committee has been appointed pursuant to this resolu- 
tion to study “Ambulance Chasing” and report to the Associa- 
tion : 

Chairman — Paul W. Updegraff, Norman, Okla. 

Leon J. Obermayer, Philadelphia, Pa. 
Clifford W. Gardner, St. Paul, Minn. 
John J. Yowell, Chicago, III. 
Lawrence L. O’Connor, Chicago, IIl. 
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Nineteenth Judicial District 


Opening Day Ceremonies 


Members of the 19th Judicial District Court donned new 
robes for the first time Oct. 4 for opening ceremonies of the fall 
session of court. 


As members of the local bar looked on, Judges Charles A. 
Holcombe, G. Caldwell Herget, Jess Johnson and Coleman 
Lindsey donned their black robes for the first time as they sat 
en banc. 


The ceremonies included memorial services for attorneys in 
the Baton Rouge area who have passed away during the past 
year. Eulogies of the deceased attorneys were presented by 
Joseph A. Loret of William H. Fauver, G. Dupre Litton of L. A. 
Newsom, Fred G. Benton of John Fred Odom and L. C. Parker 
of John R. Jones. 


Perry M. Johnson, newly elected clerk of court, was formal- 
ly introduced to the court. And Roland C. Kizer, president of the 
Baton Rouge Bar Association, introduced the main speaker of 
the day: Albert Tate, Jr., judge-elect of the Court of Appeal, 
First Circuit. Judge Tate is from Ville Platte. His speech, “The 
Lawyer in a Democratic Society,” is reproduced in full below: 


“At this formal opening of Court, which we in my home 
parish of Evangeline this year emulated, we pause for a moment 
to reverence the institution of American justice. 

“Through all of us — lawyers, court attaches, and Your Hon- 
ors of the bench — through us all are accomplished and main- 
tained the law, the peace, the order, of our great Republic and of 
our great State. Though the part played by any one of us is in- 
significant, yet the sum of all our efforts is the administration 
of justice — that is, the protection of the property and the free- 
dom under law of the individuals residing in our nation. With- 
out us and our predecessors, I believe it is fair to say, the great 
achievements of modern Western civilization and of American 
democracy would never have been wrought. And without us and 
our counterparts today, our civilization and our democratic ex- 
istence would be the unfamiliar jungle of the minority dictator- 
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ships of Nazi Germany or Communist Russia, or the majority 
mob dictatorship of the First French Republic of the 1790’s. 


“If I may, for a moment, lay aside the humorous familiarity 
with which we lawyers commonly treat ourselves and our breth- 
ren at the bar, and the occupation of our days and nights, per- 
haps I may be pardoned a few words of tribute for the proud 
profession of attorney and advocate. 


“Despite our own jokes to the contrary, and the popular hu- 
mor on the subject, we lawyers as a whole are as disinterested 
in the purely commercial aspects of our profession as is any 
other calling — with of course the exception of minister and 
priest. To us, the law is not just a method of counting money, 
but a way of living and thinking. We value the professional 
esteem of our brethren at the bar far more than any lucrative 
fee — or at least more. Nor would we forsake the court of our 
jealous mistress, the Law, for many of the more profitable fields 
away from her. 


“And our profession is ever present with us. Any lawyer’s 
wife can bear witness to this, for whenever two lawyers meet, a 
high level legal conference immediately ensues, to the exclusion 
of wives, company, food — although perhaps not drink. 


“The practice of law comprehends not only the intellectual 
discipline of the Law itself, product of some of the finest Amer- 
ican minds. It includes not only the catharsis of the trial, where 
with the force of his learning, ingenuity, and character a lawyer 
jousts against a worthy adversary. It involves not only the shar- 
ing of some of the most private moments of the lives of others, 
adoption, marriage or dissolution, death, the many personal and 
economic crises of the lives of others. But it represents above all 
also the living ideal of service to others and to the community. 

“Whether in the day-to-day minor transactions of the eco- 
nomic world; whether in the civic service for which we attorneys 
perhaps are called more than any other profession, and the duty 
to accept which services our tradition and ethics impose upon us 
additional to our professional duties; or whether in matters of 
supreme importance to the lives of our clients or the destiny of 
the nation; a lawyer is acting not primarily in his own interest, 
but in the interest of others. 

“As the sorcerers and medicine men of old were guides in the 
complexity of living to the inhabitants of pagan worlds beset 
by demons and evil spirits; so, in this era of increasing entangle- 
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ment of the individual in the snarl] of social and economic inter- 
dependence, we lawyers provide the salve and guidance for the 
material malaises and affairs of the man of today. On our advice 
and on our responsibility, acting with but fractional financial 
interest to ourselves, will be disposed material matters worth 
thousands of dollars or years of happiness. To us are confessed 
and confided man’s material problems, and often to those in the 
loneliness of distress we are the sole comrade and counsel and 
conscience. To the worries and fears of our own individual] lives, 
we voluntarily add the worries and fears of others; and we carry 
this heavy additional burden with a devotion to the interest of 
our clients often greater than our devotion to our own interest. 

“Despite any folklore to the contrary, we American lawyers 
have never been, nor are we now, as a class derelict in our duties 
to our profession and to the public; although, we may have been 
somewhat derelict in our public relations. 

“We all know that the word and honor of another attorney 
can be relied upon almost as surely as the credit of the United 
States. Yet too often the lawyer is depicted by laymen as a sly 
creature who says one thing and means another. Too often is 
the joke of ‘lawyer’ mispronounced as ‘liar’ felt to be the smoke 
of a genuine fire. 

“We all know that those of us appointed to serve without pay 
the impoverished criminally accused, sometimes as an individual 
repugnant to us personally and accused of a crime obnoxious to 
us, will yet work to the limit of our ability and energy, and worry 
away moments of our own life, in order to assure him of every 
possible defence and thus to discharge our constitutional and 
professional duty of affording him every possible protection of 
our laws. We all know that for the defenceless with just cause, 
or a cause deserving legal representation, we will often serve 
without compensation or with inadequate compensation. Yet in 
at least a small facet of the popular mind there is a picture of 
the lawyer who serves for the fee only, and stands undismayed 
at injustice unless he is compensated. 

“We all know that a lawyer can defend a criminal without 
being a criminal himself; yet the movie version of a criminal 
lawyer is often just that —a ‘criminal lawyer,’ generally the 
mastermind, no less! 

“And finally we know that to preserve one of the differences 
between us and the dictatorships, Communist and otherwise, it 
is necessary that no matter how unpopular the cause — whether 
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it be the evil conspiracy of Communism itself, or an innocuous 
belief like vegetarianism; whether they be the Republicans or 
the Jehovah’s Witnesses; yes, whether it be the NAACP — it is 
essential that in legal proceedings, competent and respectable 
legal counsel be available. Such counsel should be free from har- 
assment, popular disgrace, threat of disbarment, or other im- 
pediments to free representation of any party legally before the 
courts, so long as any other lawyer breathes loyal to his tradi- 
tion that free access to the courts is not only for the popular and 
the strong, but for the unpopular and the weak. 

“Our great democratic judicial process manifests its greatest 
strength, not when protecting and affording equal treatment to 
the strong (who do not need it), but when protecting and afford- 
ing equal treatment to the weak. 

“This is not, of course, to say that abuses are to be condoned 
any more for counsel for the unpopular, than for counsel for the 
dominant. 

“But we in the legal profession are awakening to the impor- 
tance of public relations. And I might add that throughout the 
State we have heard of the outstanding leadership in the Louisi- 
ana Bar in this field of a prominent younger member of your bar 
of East Baton Rouge Parish. 

“You know, by the use of public relations, the image of the 
twentieth century doctor in the public minds remains that of the 
patient, stooped, general practitioner plodding in his horse and 
buggy through the black night —to a charity case, of course; 
although perhaps in truth, Doctor’s gleaming 1955 Cadillac is 
parked at the country club, where perhaps he converses with 
our wealthier client — over whose affairs at the same time, we 
are slaving at our office, or tossing sleepless in our bed. 

“Such events as the present formal opening of this Court 
remind the public and even ourselves that we lawyers are not 
only the beglassed, balding, paunching handlers of paper and 
traffickers in money that we sometimes appear to be; but that 
we are also officers of the Court, knights in the army of Justice, 
courtiers of the pure white vision of the Law. They remind us 
that our courts are not the mumbo-jumbo of routine acts, nor 
the droning cavities of indistinguishable irrelevancies; but are 
instead the temples of our liberties, wherein the tradition of a 
thousand years is focussed upon protection of even the humblest, 
as well as the greatest, under orderly process and generally pre- 
dictable rule, in whose walls are fought battles that may provide 
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rules for the conduct of men and the settlement of men’s affairs 
for decades to come. 


“Such events as these remind us that our judges are not only 
sometimes benign, sometimes cross; sometimes brilliant, some- 
times obtuse when they fail to follow our brilliantly reasoned 
theories ; sometimes alert, sometimes humanly bored; individuals 
that they seem to be; but are also the selfless voice of Justice 
conscientiously attempting, sometimes erroneously it is true, to 
apply the wisdom of the centuries to the problem of John Doe v. 
Richard Roe. 


“And so we are here today, as lawyers and citizens, to rever- 
ence for a moment the great institution of American justice as 
manifested in the courts of Louisiana; to renew our dedication 
to the service of justice and the administration of the laws of 
our nation and state; and again, within the noble fraternity and 
profession of law, to pay our respects to our departed brethren, 
and also to the eternal ideals that burn within us all and to the 
Court —in order to go forth in the service of justice and the 
community throughout the year, as throughout our lives.” 


SRC RG LTE TE REE RES LORAINE EL AS ME ITN 
In Every American City 
One Hotel Is Synonymous 
with the City It Serves. 


ln New Orleans 
It's The Roosevelt 


The Center of Business, Social 
and civic Activities in New Orleans 


DANCE AND DINE NIGHTLY IN THE 


Blue Room 


The ROOSEVELT 


PRIDE OF THE SOUTH 











166 








Modern Trials 


A Work on Demonstrative Evidence 
3 Volumes—$50.00 
By Melvin M. Belli 


Here are some excerpts from the Introduction of this monu- 
mental new work by Dean Roscoe Pound, dean emeritus of 
Harvard Law School: 


“Here is an indispensable book for the trial lawyer in per- 
sonal injury cases. Indeed, it will have much which will give 
the trial lawyer in general practice food for thought.” 


“Rise of humanitarian ideas as to adequate provision for the 
injured, not leaving the whole burden of injury in an era of life 
in mechanized activities to fall upon the luckless victims, makes 
new and highly specialized work for the trial lawyer beyond 
anything confronting him in the past.” 


“In an urban, industrial society a new category of industrial 
diseases has grown up calling for legislation and judicial decision 
and disclosing a new type of threat to the general security and 
ground of imposing liability.” 


“In other words, the trial lawyer of today must know about 
and be able to consider the possibilities of a myriad of instru- 
mentalities of injury and the many consequences of contact with 
each.” 


“The author is a master of this mode of presenting cases, 
and the fullness of exposition of the technique of application to 
all manner of cases, and of the legal questions and course of de- 
cisions upon the method as a whole and details of its application 
are a contribution to the administration of justice.” 

“Specifically, the author would make presentation of the just 
case of the injured as complete and thorough as possible. He 
would make the work of the lawyer who undertakes and advo- 
cates the case of the injured as effective for justice as the work 
of the lawyer who by wise good counsel safeguards the interests 
of industry and business. Society today needs each type of 
lawyer. If the latter makes for maintaining the economic order 
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and maintaining the social interest in the security of acquisi- 
tions, security of transactions, and security of economic institu- 
tions, the former makes for maintaining the social interest in 
the individual life.” 


(Available at Claitor’s Book Store) 





Your LOCAL LOUISIANA LAW BOOK SUPPLIER solicits your 
Trade, and Welcomes Inquiries 


Woodward, LA. NOTARIAL MANUAL $25 
LA. FORMULARY ___. $20 
Daggett, MINERAL RIGHTS $10 
Daggett. PRIV. & CHAT. MORT. eee 
Stanley, CRIMINAL FORMULARY $10 


Bailey, LA. LAND TITLES 
**Price to be announced. 
We are publishing new ed. next year. 
OTHER TEXTS—Representing ALL publishers except West. 


CLAITOR’S BOOK STORE 


BATON ROUGE 2, LA. PHONE 2-8250 
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Book Notice 


Basic Problems Of Evidence by Edmund M. Morgan of Van- 
derbilt University School of Law, formerly of Harvard Law 
School. Published by the Committee on Continuing Legal Edu- 
cation of the American Law Institute collaborating with the 
American Bar Association, 133 South 36th Street, Philadelphia 
4, Pennsylvania. (March, 1954). $5.00 (2 vol.) 369 pages. 


The Committee on Continuing Legal Education has now pub- 
lished some twenty-five practical, concise, “how to do it” hand- 
books on various subjects of the law for general practitioners. 
They have been so remarkably well received that more than 
100,000 of them are now in use by members of the bar through- 
out the country. 


None of these successful publications could possibly be more 
welcome than this latest one, “Basic Problems of Evidence,” by 
the well-recognized master of that difficult area of practice, Pro- 
fessor Edmund M. Morgan of Vanderbilt University Law School 
and for many years of the Harvard Law School. 


This book is written especially for the general practitioner. 
Professor Morgan covers in his customarily thorough manner 
a broad range touching upon such matters as what evidence is 
relevant; what witnesses are competent; what may be shown to 
impeach a witness, and how; what evidence is privileged; what 
evidence is hearsay and what, being hearsay is nevertheless ad- 
missible; what evidence involves questions of opinion, lay or ex- 
pert, and how objections on this score can be met. In addition, 
there is coverage of such perplexing matters as Presumptions, 
Burden of Proof and the Parol Evidence Rule. 


One prominent United States District Judge has stated that 
in his opinion every trial judge should have these volumes on 
his bench in the court room at all times. More so should every 
lawyer who appears as an advocate also have them ever present 
in his library and even on his desk. 


The book is one of a series dealing with the Preparation and 
Trial of A Civil Action. The Editor of the series is Honorable 
Charles E. Clark, Judge of the United States Court of Appeals 
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for the Second Circuit, former Dean of the Yale Law School and 
one of the most important participants in the promulgation of 
the Federal Rules of Civil Procedure. This series of publications 
consists of the following: 


A Civil Action— Preparation For Trial of A Civil 
Action (December, 1954). By Eustace Cullinan and 
Herbert W. Clark of the San Francisco Bar. 


A Civil Action — From Pleadings to Opening of Trial. 
By Hubert Hickam of the Indianapolis, Indiana, Bar. 


A Civil Action — The Trial. By John F. X. Finn of the 
New York Bar. (in preparation) 


A Civil Action — Basic Problems of Evidence. By Pro- 
fessor Edmund M. Morgan of Vanderbilt University 
Law School and formerly of Harvard Law School — 
Two Volumes. 


A Civil Action — A Case on Appeal — A Judge’s View 
and a Lawyer’s View. By Honorable Herbert F. Good- 
rich of the United States Court of Appeals for the 
Third Circuit, Ralph M. Carson and John W. Davis of 
the New York Bar. 


Any lawyer wishing a bird’s-eye view of the entire subject 
or valuable suggestions and reference for an intensive investiga- 
tion of any phase of the subject would do well to possess him- 
self of these important works, including particularly that by 
Professor Morgan. 
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We Specialize in Trust Agreements 
and Trust Supervision 


GULF NATIONAL BANK 
AT LAKE CHARLES 


Lake Charles, Louisiana 


MEMBER OF 
FEDERAL DEPOSIT INSURANCE CORPORATION AND FEDERAL RESERVE BANK 
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NOW 


To Attend 


1955 


Louisiana State Bar 
Association 


CONVENTION 


BUENA VISTA HOTEL 


Biloxi, Mississippi 


May 1-4, 1955 
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COMPLETE 
BANKING SERVICE 


The Whitney offers outstanding facilities 
and wide background of experience in all 
phases of banking, including: 


@ Checking and Savings Accounts 
@ Commercial Loans 
@ Mortgage Loans 
@ Various Trust Services 
@ Collections on Notes, Bonds, Coupons 
@ Security Transactions 
@ Safe Keeping of Valuables 
@ Foreign Banking 
@ Correspondent Bank Relationships 


e ESTATES AND SUCCESSIONS 


Long experience in handling funds of deceased 
depositors and succession accounts enables the 
Whitney to expedite transactions for the Attorney 
handling the legal affairs of the estate. 


WHITNEY 
NATIONAL BANK 


OF NEW ORLEANS 
Established 1883 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 














= Before ae 


Lawyers Need U.S.C. A. 


to answer the Troublesome 
Questions bothering many 
Clients of Today 


U.S. Code Annotated 


THE OFFICIAL U.S. CODE 


dh 


— Complete Court Construc- 
tions 

— Invaluable Historical 
Notes 


— Matchless Upkeep Service 








Ask Today about U. S. C. e “= tong a 








